“Tournal 
of the -American 


* Law, Liberty and Weightlessness 
Editorial 


* Science in Court 


by Jonathan Karas 


* TheR esponsibility of the Lawyer 
to His Profession 
by Robert F. Drinan, S.J. 





AMERICAN JUDICATURE SOCIETY e CHICAGO, ILLINOIS 


& 





The Amerwan 
Juduature Socety 


TO PROMOTE THE EFFICIENT 
ADMINISTRATION OF JUSTICE 


Founded in 1913 by Herbert Lincoln Harley 
1155 E. Sixtieth St. — Chicago 37, Illinois 
President: ALBERT E. JENNER, JR. 


Vice Presidents: Homer D. Crorry, 
Joun R. DeTHMERS, E. SMYTHE GAMBRELL, 
Erwin N. GriswoLp, THomMaAs F. MCDONALD 


Chairman of the Board: BERNARD G. SEGAL 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY, 
Volume 42, Number 6, April, 1959. Published bi- 
monthly, in February, April, June, August, October 
and December. Subscription price, $2.00 a year. Edi- 
torial offices: 1155 East Sixtieth Street, Chicago 37, 
Illinois. Second-class mail privileges authorized at 
Chicago, Illinois. The Journal is a clearing house of 
fact and opinion with respect to all phases of the 
administration of justice and its improvement. Read- 
ers are invited to submit news of developments in 
their localities and articles for publication, which 
should be preferably not more than 3,000 words or 
ten pages of manuscript, double-spaced. Views and 
opinions in editorials and articles are not to be taken 
as official expressions of the Society’s policy unless 
so stated, and publication of contributed articles does 
not necessarily imply endorsement in any way of the 
views expressed therein. Permission is hereby given 
to quote from or reprint, with credit, any article or 








Executive Director: GLENN R. WINTERS 


Alabama— Walter B. Jones 
Arizona— Walter E. Craig 


Arkansas—Joe C. Barrett 
Edward L. Wright 

California—Roy A. Bronson 
Martin J. Dinkelspiel 
Albert J. Harno 
Archibald M. Mull, Jr. 


Colorado—Morrison Shafroth 
Connecticut—Richard H. Bowerman 

Charles E. Clark 

Charles W. Pettengill 
Delaware—James M. Tunnell, Jr. 
District of Columbia— 

James V. Bennett 

Tom C. Clark 

Charles S. Rhyne 
Florida—E. Dixie Beggs 

Donald K. Carroll 

Darrey A. Davis 

Giles J. Patterson 
Georgia—C. Baxter Jones 

Robert B. Troutman 
Idaho—Paul B. Ennis 
Illinois—Kenneth F. Burgess 

Louis A. Kohn 

Amos M. Pinkerton 

Barnabas F. Sears 
Indiana—Benton E. Gates 

Telford B. Orbison 
lowa—John D. Randall 

Harvey H. Uhlenhopp 
Kansas—Bery] R. Johnson 
Kentucky—Blakey Helm 

Porter Sims 





DIRECTORS 


Louisiana—Cuthbert S. Baldwin 

George T. Madison 

Ben R. Miller 
Maine—Leonard A. Pierce 
Maryland—F rederick W. Brune 
Massachusetts—Allan H. W. Higgins 

Roscoe Pound 
Michigan—George E. Brand 

John W. Cummiskey 

Harry G. Gault 

Henry L. Woolfenden 
Minnesota—James G. Nye 

Theodore B. Knudson 

Morris B. Mitchell 


Mississippi—John C. Satterfield 


Missouri—Harry Gershenson 
Charles L. Carr 
Laurance M. Hyde 


Montana—William J. Jameson 
Julius J. Wuerthner 
Nebraska—Barton H. Kuhns 
Robert G. Simmons 
Nevada—Milton B. Badt 
New Hampshire—F rank R. Kenison 
New Jersey—Robert K. Bell 
Richard Hartshorne 
John H. Yauch 
New Mexico—Ross L. Malone 
New Y ork—Robert M. Benjamin 
Eugene C. Gerhart 
David W. Peck 
Lewis C. Ryan 
North Carolina—Francis E. Winslow 
North Dakota—Herbert G. Nilles 


editorial originating in this or any other issue. 


Ohio—Howard L. Barkdull 
Philip C. Ebeling 
William H. Nieman 
Fred A. Smith 
Oklahoma—Hicks Epton 
James D. Fellers 
Norma Wheaton 
Oregon—James C. Dezendorf 
Glenn R. Jack 
George Rossman 
Pennsylvania—John G. Buchanan 
Arthur Littleton 
J. Wesley McWilliams 
William H. McNaugher 
Rhode Island— 
Colin MacR Makepeace 
South Carolina—Walton McLeod, Jr. 
South Dakota—Dwight Campbell 


Tennessee—Edward W. Kuhn 


Texas—William N. Bonner 
Maurice R. Bullock 
Cecil E. Burney 
Robert G. Storey 


Utah—Leland M. Cummings 
Vermont—Sterry R. Waterman 


Virginia—Robert T. Barton, Jr. 
Lewis F. Powell, Jr. 


W ashington—Edgar N. Eisenhower 
George Neff Stevens 


W est Virginia—Arch M. Cantrall 


Wisconsin—E. H. Hallows 
Ralph M. Hoyt 


W yoming—Edward E. Murane 
Other—Edward V. Davis 


Executive Committee: Atsert E. JeNNer, Jr., Bernarp G. Secat, GLENN R. Winters, Cecit E. Burney, Homer 
D. Crotry, Wiit1am J. Jameson, THomas F. McDonatp 


Publications Committee: Sterry R. WATERMAN, JuNtus L. ALLISON, GLENN R. Jack, 


Cuartes W. Jorner, OWEN RALL. 


Journa [ 0 of CONTENTS 


Law, Liberty and Weightlessness, Editorial ....... 183 
Virginia Celebrates Advent of Common Law ..... 184 


Th A . Juvenile Court Publicity and the Campanella Case, 
é mer ~7cCan Guest Editorial by Harry W. Lindemann 184 


Judicature Society Meetings in $  _ 


i ek eine pence eed 185 

U D I C AT U R E Science in Court, by Jonathan Karas ............. 186 
The Responsibility of the Lawyer to His Profession, 

EE Sc rcucnsnveccanssescaweed a 192 


Wisconsin Supreme Court on 


S IID GE OE EID ik nsw caavenienieesecosecese 196 
ocuety Court Bills Get Favorable Action in 


Connecticut, New York, Iowa, Tennessee .......199 
Kansas Statute Implements Judicial 
Selection Amendment ......................4-. 201 


Vol. 42 No.6 Ohio Judicial Selection Plan 





“s Is Introduced in Legislature ................... 202 
April, 1959 Alaska Legislature Passes 

Enabling Act for Judiciary .................... 202 

Trial Court Reorganization For Florida 
GLENN R. Winters, Editor a —— Rd ira ata te ce atar ele aig Li ke 204 
E . , , ke eg a 207 
Staff: Glenn M. Hameister, Assistant Director ; Recent Visitors To The Society’s Office .......... 208 
Rae N. Selig, Editorial Assistant; Bench and Bar Calendar ........................ 209 
Eleanor Stern, Mathilda Kauffman, a. Administration ........ ao 
Constance McDonald, Stephanie Diaczyszyn, A Page of Late News at Press Time . See 
Dolores Wehling David A. Simmons, Quotation and Photograph . .. .216 


Law, Liberty and Weightlessness 


I. civilized society the force of law, like the force of gravity, is every- 
where. The law with us whether we park the car, buy a newspaper or cash 
a check. Gravity is there whether we climb the stairs, carry a pail of water, 
or throw a baseball. 

When laws get burdensome we may think of liberty as freedom from law. 
But literal freedom from law would substitute the chaos of anarchy for the 
ordered pattern of community life, just as literal freedom from gravity 
would substitute physical chaos for the order of the universe. 

Since the launching of the satellites we have been hearing a new word, 
“weightlessness.” A weightless body appears to be free of gravity. Satellites 
in orbit are weightless. Weightlessness is achieved not by defying or doing 
away with gravity, but by moving in obedience to it. And human liberty 
is achieved not by defying or doing away with the law, but by living in 
obedience to it. 

Weightlessness is possible because the force of gravity is so constant, uni- 
versal, predictable and dependable that the motion of the satellite can be 
made to match it exactly. Iwo requirements for liberty are a desire to live 
in obedience to the law, and a law that is consistent, predictable and de- 
pendable enough to make that possible. It is the duty of lawyers, judges 
and lawmakers to strive constantly to make it so. 
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VIRGINIA CELEBRATES ADVENT OF COMMON LAW 


ry 

iT HE Virginia State Bar will commemo- 
rate the advent of the common law to this 
continent by erecting a tablet in the Old 
Church on Jamestown Island at dedication 
services to be held on May 17. 

The Common Law of England was the 
growth of many centuries, and its aim was 
to provide justice and fair dealing. With- 
out such law, the great charters of English 
constitutional liberties would have offered 
little protection and a sturdy and inde- 
pendent race of men would have been at 
the mercy of those who ruled. 

‘The convention of 1776, which directed 
the Virginia delegates to the Continental 
Congress to propose a resolution declaring 
our separation from England, ordained in 


general convention at Williamsburg on 
July 3, 1776, that the common law of 
England and all acts of Parliament made 
in aid thereof prior to the fourth year of 
the reign of King James I and which were 
of a general nature, should be in full force 
until altered by the legislature. ‘his may 
still be found in the Code of Virginia. 

Reciting the foregoing facts, Governor 
J. Lindsay Almond has by proclamation 
designated May 17, 1959 as the Advent of 
Common Law—Jamestown, 1607, Day, and 
called upon the people of Virginia to com- 
memorate the occasion and give thanks for 
their rich heritage of freedom, long pro- 
tected and guarded by the common law. In 
this, all Americans may fittingly join. 





Guest Editorial— 


JUVENILE COURT PUBLICITY 


TT 

he use of mass media in communi- 
cating to the public the name and pictures 
of 15 year old son of Roy Campanella leaves 
much to be desired so far as ethics are 
concerned. 

Certainly what he did was bad, con- 
stituted delinquency under the statute and 
must not be condoned. It is likewise cer- 
tain that this uncalled for publicity has 
clearly worsened the opportunity of re- 
habilitating this boy who has come under 
the jurisdiction of the juvenile court. 

By virtue of the publicity given the 
Campanella boy he now either becomes a 
hero in the sight of the hard core of delin- 
quents or he becomes an object of derision 
by his peers who point the finger of scorn 
at him for transgressing the law. I know 
there are some people in high places that 
advocate this type of publicity and particu 
larly because the boy for the second time 


AND THE CAMPANELLA CASE 


within a week or two involved himself 
in trouble. 

The New Jersey Press Association, to 
its credit, went on record April 13, 1956. 
in regard to publishing the names of 
juvenile offenders as foliows: 

“Be It Resolved that the New Jersey 
Press Association recommends to its mem- 
ber newspapers a continuance of present 
policy of using discerning judgment in 
withholding from publication subject to 
the discretion of editors in particular in- 
stances, the names of juveniles and other 
material which would serve to identify 
children and families involved in court 
actions.” nie 

The juvenile court is not a junior police 
court, Was never intended to be and our own 
state has repeatedly reaffirmed the consti- 
tutionality of the objectives sought in help- 


ing boys in trouble become better citizens. 
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‘The Campanella boy’s offenses were not of 
a heinous nature, and his case should have 
been treated with the same degree of 
anonymity as have the cases of other boys 
involved in similar acts. 

At the expense of one boy the mass media 
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are having a field day. ‘The fact that he is 
the son of a prominent citizen is no jus- 
tification for it—Harry W. Lindemann, 
Judge, Essex County, Juvenile and Domes- 
tic Relations Court, Newark, New Jersey. 





JUDICATURE SOCIETY MEETINGS IN PITTSBURGH, MIAMI 


| 

UDICIAL reform today in the states of 
the Upper Ohio Valley” was the subject 
of a panel of five speakers from New York, 
Ohio, Pennsylvania, West Virginia and 
Maryland at a breakfast meeting of the 
American Judicature Society held in the 


Penn Sheraton Hotel, Pittsburgh, Pa., 
Thursday, March 12. 
Whitney North Seymour, New York 


City, and Charles B. Johnson, Clarksburg, 
W. Va., described state-wide court reor- 
ganization projects Currently in progress in 
their states; C. Kenneth Clark, Youngs- 
town, Ohio, and Langdon W. Harris, Jr., 
Philadelphia, reported on judicial selection 
reform and other projects in those states; 
and Judge Emory H. Niles, Baltimore, de- 
scribed efforts being made to relieve the 
burden of work on the Court of Appeals 
of Maryland. 

Bernard G. Segal, chairman of the board, 
presided at the meeting and reported on 
current activities and future plans of the 
American Judicature Society. 

Distinguished lawyers and judges of sev- 
eral countries spoke at an American Judica- 
ture Society conference on judicial admin- 
istration presented Wednesday, April 15, 
in Miami, Florida, as a part of the Eleventh 
Conference of the 
Association. 


Inter-American Bar 


Advance plans were that in the afternoon 
session the new judicial system of Venezuela 
would be described by the Honorable F7ze- 


quiel Monsalve, justice of the Supreme 
Court of Venezuela and president of the 
Caracas Bar Association; Dr. Oswaldo Illa- 
nez Benitez of the Supreme Court of Chile 
was to speak on “The Judicial Power in 
Free Societies;”’ U.S. Judge Warren Burger, 
Washington, D.C., was to deliver a paper 
written by Judge Richard Hartshorne, New- 
ark, N. J., on the grand jury; and Charles 
S. Rhyne, former president of the Ameri 
can Bar Association, was to describe Law 
Day in this country and urge that its ob- 
servance be made international. 

At a dinner meeting in the Sky Room 
of the Dupont Plaza Hotel, Associate Jus 
tice Tom C. Clark of the Supreme Court 
of the United States was to address the 
gathering on the work of a court of last 
resort in relation to the constitutional 
bases of its power and jurisdiction, com 
paring those provisions in the constitutions 
of the various countries of this hemisphere. 

The 1959 annual meeting of the Ameri 
can Judicature Society will be in Miami 
Beach, in the Gaucho Room of the Ameri 
cana Hotel. It will be a breakfast meeting 
at 8:00 a.m., Wednesday, August 25, and 
will include the annual election of di 
rectors and officers and such other business 
as may come before the meeting. ‘There 
will be a program, of which further an 
nouncement will be made in the June and 
August Journals, and all persons, including 
ladies, will be welcome, whether or not 
they are members of the Society. 





SCIENCE IN COURT 





, in the midst of what many call a 
true scientific revolution, one is shocked at 
the flagrant “miscarriages of science” which 
occur daily in our courts! Many have sat 
in these courts and have listened to state- 
ments of scientific gibberish duly entered 
as fact in the solemn records. 

Perhaps this would have been acceptable 
in the Dark Ages when science was re- 
garded as a phase of “black magic’, but to 
have such an attitude in a modern court is 
indeed phenomenal. 

These fallacies do not arise in any spe- 
cific segment of the court proceedings. ‘The 
entire cast: the judge, the lawyers, the 
plaintiff and defendant, and the witnesses 
all offer, at one time or another, their thor- 
oughly ungrounded “‘scientific’’ conclusions 
for the “benefit” of justice. Science, it 
seems, is an area in which everyone is al- 
lowed to dabble because of what is called 
a “law of everyday experience’”’. 

Before proceeding with details we should 
review some of the conditions under which 
experts are supposed to draw conclusions. 
First, the cases usually get to us, on the 
average, a year or more after the accident. 
By this time the vehicles have been sold for 
scrap and cut up, the road conditions may 
have changed by reoiling or resurfacing, 
and physical data such as tire marks and 
other measurements may be totally lacking. 
Physical data are helpful in attempting to 


By JONATHAN KARAS 


The author is director of the Physical Science Section, 
Motor Vehicle Research Scientific Evaluation Group, Dur- 
ham, New Hampshire. 


determine preimpact speeds and other con- 
clusions. 

There exists a segment of the legal pro- 
fession which I label “dangerous” if we are 
truly seeking justice in our involved legal 
procedures. ‘The lawyers of this select, and 
I hasten to add small, group are so firmly 
convinced of their vocal abilities that they 
feel they can shroud scientific fact in verbi- 
age! If they cannot do this directly they 
resort to bombastic overtures which bear 
very little resemblance to the point at hand. 
Only a practiced and firm judge can bring 
order from this verbal chaos. Imagine try- 
ing to repeal the laws which govern the 
entire universe by a copious application 
of words! 

Recently, I had an interesting experi- 
ence in appearing as an expert witness in 
an automobile case. 

The day before, another expert, of whose 
testimony I was not aware, appeared and 
discussed the subject of vectors in explain- 
ing his reasoning. During his testimony he 
must have explained the idea of a vector, 
its definition, characteristics, and other 
qualities. 

In attempting to cast doubt the cross- 
examining attorney decided he would ques- 
tion me about vectors. Attempting to con- 
fuse a physicist who had taught over 15 
years with the knowledge gained in an hour 
the previous day is somewhat of an under- 








Actual test of action of large passenger bus after left 
front tire had been deflated under controlled condi- 
tions. Notice misleading dual tire marks. Interpreta- 
tion of scientific evidence may result in injustice when 
undertaken by unqualified persons. 


taking! 

The following is a section of the cross 
examination. 

Q. “Isn’t a vector a line made at an angle?” 

A. “No.” 

Q. “Well, perhaps I didn’t understand 
what was said yesterday—just what is 
a vector?” 

A. “A vector is a quantity which has both 
magnitude and direction.” 

Q. “Well, that’s what I meant. Now if we 
have a vector of 10 pounds and another 
of 10 pounds what do we get when we 
combine them?” 

A. “TI can’t tell.” 

Q. “Well, isn’t this somewhat elementary 
for a physicist? Certainly you should be 
able to combine two such simple vectors 
—why can’t you tell?” 

A. ““The answer would depend upon 
whether they were added or subtracted 
and the angle each made with each 
other.” 

QM. “Let’s assume one faced one way and 
the other opposite it — what would be 
the answer?” 

A. “The result would be zero.” 

Q. “Now, tell me what would happen to 
these two vectors—they would be turned 
into heat wouldn’t they?” 

A. “No.” 

Q. “Well, where would they go?” 

A. “Your original vectors represented forces 





and force cannot be converted directly 
to heat—heat is a form of energy where- 
as force is not.” 

The foregoing illustrates the confusion 
that arises when an attorney wanders into 
foreign fields. 

The point here is obvious. Any lawyer 
who ventures into a strange field should 
realize there is a definite element of risk. 

At one point the cross examining attor- 
ney said, ‘““Next thing I know the law of 
conservation of energy will no longer be 
true”. 

The answer, of course, given by any 
physicist, would be that it is not! 


Lawyers Must Acknowledge 
Their Limits in a Strange Field 


Some time ago we investigated a case in 
which the subsequent action of a vehicle 
upon striking a bridge abutment was de- 
sired. The car struck the bridge abutment 
at an angle with its right front fender and 
wheel. From a scientific standpoint the 
action was clear. The back end of the car 
would swerve to its left. We suggested, at 
the time, that this action could be repro- 
duced dynamically using actual full-scale 
operating vehicles if the case so warranted. 

We discovered that bridges of the right 
type were difficult to locate in our immedi- 
ate area and time was of the essence. So a 
decision was made to strike a tree instead. 
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Krom a scientific standpoint this was a per- 
fectly logical change since all that was re- 
quired for similarity was that the right 
front side of the car be made to stop 
rapidly. 

The lawyer for whom we were prepar- 
ing the information decided it could not 
be used since we did not hit a bridge abut- 
ment! He said there was nothing in the 
case about a tree; hence the judge would 
never accept the information! 

It is experiences like this with which 
experts are faced. 

A word should be injected here regard- 
ing police maps. These are truly strange 
documents—primarily because of the lack 
of a realistic scale in making the drawings. 
For example it is not unusual to find a road 
drawn one inch wide as indicating 30 feet. 
On this road is then placed a car drawn as 
4 inch long. One then can deduce that 
the car must be about 714 feet long! Con- 
vincing a jury that two such cars had dif- 
ficulty passing would indeed be a problem. 
It should be suggested that our police de- 
cide upon some standard way to report 
accidents. I feel that the previous problem 
is not due to incompetence or disinterest— 
rather to a lack of communication between 
the officers and experts who must use their 
data. ‘This is why, on numerous occasions, 
I have advocated a central headquarters 
where such things could be evaluated to 
benefit the authorities, as well as the legal 
and judicial professions. If the courts look 
upon experts with a measure of suspicion 
then it is the duty of the courts to appoint 
a trusted scientist on a consultant basis— 
available to both sides of a case. I feel we 
must come to this whether it be in the 
near or far future. 

Next, let us consider the scientific fal- 
lacies offered by well-meaning witnesses. 

I would be surprised to hear a self-as- 
sured witness confess he doesn’t know the 
distance between two objects within the 
closest foot! Why an individual who has 
had no training in perception and distance 
judgement will categorically state such 
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measurements to such fine detail 
ceases to amaze most scientists. 

kven more amazing, are the speed-esti- 
mators with, presumably, built-in radar 
speed indicators! 

This type of witness will see a car go by 
out of the corner of his left eye—not know 
the exact direction or color—yet can tell 
you, within a few miles per hour, the exact 
speed of the vehicle! Sometimes this ability 
is developed to the point where the same 
witness can also fix the blame for the acci- 
dent. 


never 


Testimony Often Scientific Fallacy 

We have performed actual experiments 
on speed estimation and the results are 
nothing short of phenomenal. 

Anything which gives the impression of 
speed results in a higher guess of actual 
velocity. ‘These are factors such as a low 
convertible, a bright color, or a roaring 
muffler. ‘The angle at which the car is mov- 
ing is a factor, as well as is the weather and 
light conditions. 

‘This was confirmed by tests made with 
alert young members of the Air Force who 
estimated as ten to fifty miles an hour the 
speed of a vehicle accurately clocked to be 
twelve miles per hour! These observers 
knew beforehand that they would be trying 
to estimate speed. Is it any wonder then 
that the average witness is totally unquali- 
fied to estimate speed? Such actual experi- 
mental data are of great value to the legal 
and insurance clients with whom we work 
on a professional basis. 

Another area in which witness testimony 
is risky is in the estimation of stopping 
distance—even for experienced drivers. I 
have in mind the testimony of a_ truck 
driver who was convinced he could stop 
his twelve-wheel tractor-trailer in thirty feet 
from a speed of 35 miles per hour. He 
commented that it was very heavy, hence 
easy to stop! In the event this does not 
strike you as unusual, any physicist can 
show that the frictional conditions to sup- 
port this claim do not exist anywhere on 
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this planet—or any other planet for this 
matter! Yet this person was allowed to 
testify because of his “experience.”” No one 
ever thought to ask whether he had ever 
performed any stopping distance tests or 
what the basis for his testimony really was. 
We could go on and on with examples of 
distances and speeds that do not match up 
with elapsed time; cases of impossible ac- 
celerations; situations in which testimony, 
if pursued scientifically, could be used to 
prove there never was a collision; and other 
wild examples of scientific fallacies. 

Contrary to what many attorneys and 
judges seem to think, the particular car, its 
color and weight, occupants, number of 
antennas, pressure of air in the spare tire, 
date of last oil change, and other trivia are 
often of little importance—but not always. 
However, ridiculous as some of the previous 
factors are to you now, I attempted to ex- 
plain on a previous case that whether eleven 
or twelve wheels of a truck locked up upon 
brake application was of little consequence 
in the conclusions I had reached. We spent 
an hour and a half on this point alone! 
For a while attorneys were bobbing up and 
down like corks in a quagmire of verbosity. 
In fact, I was duly called unqualified by one 
counsel whose main scientific background 
seemed to be limited to the ability to count 
wheels. At times, things became quite dif- 
ficult and the opposition attorneys were 
objecting while I was inhaling preparing 
to answer! Is it any wonder that scientifi- 
cally trained individuals hide when the 
legal profession approaches? 

However, a real blow was dealt when, 
after a hurried trip to the Yale University 
library, an attorney thrust before me a 
learned tome listing several factors at vari- 
ance with my own. Naturally, I was be- 
rated soundly by this obvious discrepancy 
in “scientific facts’. Confronted with these 
new values what could we do but recalcu- 
late all the previous estimates of the speed 
of his client’s vehicle? 

To this day I can visualize clearly his 
expression when my new calculations, us- 
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ing the values he brought into court, added 
an average of ten miles per hour to my 
previously conservative figures. What I had 
done previously was pick those values—from 
many tables at our disposal—which made 
his vehicle speed as low as possible—favor- 
ing his side! In fact, this ultraconservative 
attitude in reaching conclusions for court 
is one of the prime advantages of scientific 
determination. 


Scientific Terms Misunderstood 


While on the subject of tires, friction, 
and the like, there are additional fallacies 
that should be noted. 

Friction, especially the concept of “coef- 
ficient of friction” crops up time and time 
again—usually incorrectly. The coefficient 
of friction is not the same as friction. It is 
not the force required to stop. It is not the 
distance required to stop. In fact, it has no 
units at all! 

In the book Brakes and Steering by Pur- 
vis we find the following: 


Coefficient of friction is simply a high 
powered term used by engineers to describe 
the amount of friction developed between 
two surfaces pressed together and moved 
one on the other ... It is measured and 
expressed numerically and is obtained by 
dividing the force required to move the one 
over the other into the pressure holding the 
two together. 

“For example, if the force required were 
15 pounds and the pressure used were 100 
pounds, the coefficient of friction would be 
expressed as .45. 

‘To the uninitiated this probably makes 
sense but to a physicist it makes no sense 
at all. 

In the first place force and pressure are 
not the same thing although this author 
thinks they are. ‘The concepts and the units 
are totally different for each of these para- 
meters. 

Secondly, his example does not do what 
the definition says he should do. If you di- 
vide the force (45 pounds) into the pres- 
sure (he means force) holding the two 
together you do not get .45! ‘The quotient 
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is 2.22! 

The simple difference between the words 
“into” and “by” changes scientific truth 
into hopeless gibberish. 

The reason I am so vociferous about the 
above is that it is obvious that the author 
is delving into foreign fields in which he 
is not qualified. It would be interesting 
indeed to learn whose testimony the court 
would accept—that of a physicist who knows 
nothing about cars or of the author who 
knows nothing of physics. In most of the 
courts in which I have testified I think 
the author would have a decided edge be- 
cause of his “experience”’. 

Incidentally, if you are interested in the 
correct definition of coefficient of friction it 
goes somewhat as follows: 

The coefficient of friction between two 
surfaces is the ratio of the force necessary 
for relative tangential motion to the force 
pressing them together. Of course, this can 
be stated in numerous other correct ways. 


Self-Made Scientists 
Misinterpret Evidence 


Even the judges succumb to jousting with 
science—everybody, it seems, must get “in- 
to the act”! 

A case in point in which we were in- 
volved will be of interest to the reader. 

First, in order to qualify me the attorney 
asked whether I had ever witnessed an acci- 
dent. I assured him that I was present at 
fifty or more in line with my work with 
Motor Vehicle Research, Incorporated, for 
whom I act as consultant. But, the court 
pointed out, how could they be “accidents” 
when I knew they were going to happen? 

Next, the attorney pointed out that this 
was the precise reason a retrial was being 
held—the previous expert had no field ex- 
perience. The court pointed out that it was 
not aware of this—not having read the rea- 
sons for retrial! 

There next followed a verbal exchange 
which was brief but to the point, Court 
asking the questions. 

Q. “Have you seen the vehicle involved?” 
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A. “No.” 
Q. “Have you been to the scene of the acci- 
dent?” 
“No.” 
“Have you inspected the roadway?” 
“No.” 
. (Indignantly) “Well, I guess that is just 
about enough of that?”’ 
The court had decided, upon these im- 
material (in my conclusions) facts, that my 
unheard testimony would be of no value! 
Since the court could not figure out how 
my deductions could be made they were 
obviously inadmissable! It was pointed out, 
quite strongly, that the matter of what 
happened after the impact was up to the 
jury to decide. The fact that general con- 
clusions regarding the action of the vehicle 
after collision could be drawn was of ab- 
solutely no interest I attempted to address 
the court—which is sometimes allowed—but 
was sternly cautioned to answer questions 
put to me—preferably with a “‘yes” or “no” 
answer. Would you attempt to describe a 
series of complex decisions—with “yes” or 
“no” answers? Especially when even these 
simple answers usually draw objections 
from opposition! Keep in mind that the 
attorney must ask the right questions to 
make an expert presentation build to a 
logical conclusion. 

There then followed an interesting dis- 
cussion regarding a new law of science only 
that morning discovered by the court. This 
law was the “Principle of Ricochet’. In 
order to “help” the jury the court offered 
that this vehicle must have obeyed the 
Principle of Ricochet. This principle states, 
I discovered then, that the vehicle will re- 
bound at the same angle that it struck. 
What could I say when the court asked 
whether that was one of the principles used 
in making my decision? Giving a vaguely 
affirmative answer I then discovered that 
this law also stated that one must know the 
exact angle of impact to apply the princi- 
ple—and since the court reminded that this 
was not known I obviously could not draw 
any valid scientific conclusions! 


O>o> 








April, 1959 


Hence by using the “help” of a self-made 
judicial scientist I — by definition — could 
make no worthwhile decisions. 


Jury Needs Complete Explanations 


Again, we were reminded that these de- 
cisions of what occurred were up to the 
jury to decide. Under such assumptions we 
might well ask why the jury is not also 
competent to make the medical examina- 
tions! Why are reliable physicians and sur- 
geons allowed to testify, but equally relia- 
ble scientists restricted? Could it be that 
their testimony might have a semblance of 
fact while the legal profession prefers vague- 
ness and verbiage—to the confusion of the 
jury? 

Of the numerous cases in which I have 
been asked to testify in only a few did the 
court ask whether I would describe the 
method used in reaching an opinion. I was 
cautioned that the testimony might be 
striken from the record after the court 
heard the comments. This was certainly a 
fair attitude and it is interesting to note 
that the testimony was allowed to stand in 
its entirety. Allowed to testify as to methods 
used in a logical fashion unpunctuated by 
objections was a refreshing experience— 
and one I hope will be repeated by more 
and more courts. A recent experience in a 
Canadian court which resulted in one of 
the largest settlements in that country was 
gratifying in the court’s acceptance of sound 
reasoning with no interruptions. 

As mentioned before, there seems to be 
a worship of exactness when a scientist is to 
testify. The legal profession seemingly finds 
it extremely difficult to understand that 
perfectly valid generalizations of interest 
to justice—can be drawn without knowing 
the position and action of every nut and 
bolt in a vehicle. 

Perhaps the most disturbing result of the 
vehicle impact case previously discussed is 
the fact that the seeming unreliability of 
my comments will be duly entered in legal 
journals. For did this court not rule that 
my testimony was unacceptable? Did not 
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the court, doing its best to “help”, show 
that my information was insufficient to 
apply the Principle of Ricochet? And fur- 
thermore, isn’t the jury supposed to decide 
these complex questions for itself? 

The court should have kept to judicial 
comments and not attempted to entertain 
with its obvious “do-it-yourself” scientific 
principles. If justice is to be served, then 
scientists must be allowed to explain their 
findings in a calm and receptive atmos- 
phere—not one of rude interruption and 
implied incompetence. Remember, that the 
court can always rule that your testimony 
is inadmissable after being given. In fact, 
if necessary, the jury may be excused while 


you explain to the court. 


The jurors should be given every sensible 
aid to reach a conclusion. Let them decide 
whether scientific aid has a bearing or 
whether it should be excluded. But let us 
not decide that they know science any more 
than they know medicine or law. 


Other Misunderstood Concepts 


Let us conclude with a list of a few choice 
fallacies or inaccuracies which could well 
convict an innocent individual. 

Units such as pounds, horsepower, foot- 
pounds, and pounds per square inch are 
used incorrectly about as often as correctly. 
Often the same individual, in the same 
sentence, will apply the same units to two 
different concepts indicating lack of under- 
standing. ‘The idea of force and pressure 
being in pounds as explained above is such 
an instance. Force is in pounds. Pressure is 
in pounds per square inch—or in newtons 
per square meter in the metric system. 

Perhaps the most misunderstood pair of 
concepts in automotive legal cases (as well 
as advertising and other popular media) is 
that force or energy is in horsepower—or 
that power is in pounds. It just isn’t so! 

Contrary to many duly-entered court 
records brakes do not leave marks! It is the 
tires as they rub on the roadway that leave 
tire or skid marks. 


(please turn to page 195) 





the RESPONSIBILITY of the LAWYER 
to HIS PROFESSION 





ROBERT F. DRINAN, S.J., Dean of the Boston Col- 
lege Law School, delivered this address to the Vermont 
Bar Association on March 13, 1959 


D. ‘Tocqueville, the famous French ob- 
server of American life, wrote that the 
legal profession in America “is qualified 
by its attributes and even by its faults, to 
neutralize the vices inherent in popular 
government. When the American people 
are intoxicated by passion or carried away 
by the impetuosity of their ideas they are 
checked and stopped by the almost invis- 
ible influence of their legal counsellors...” 

A century after this comment the legal 
profession in America is in the midst of a 
basic reconsideration of its role in Ameri- 
can life. Despite the moral and altruistic 
ideals which have always characterized the 
bar both in England and America the legal 
profession in the United States is denied 
the prestige and respect which it right- 
fully deserves. In a recent survey several 
thousand persons were asked to state their 
views about the legal profession. The re- 
sults, summarized in the volume “Conduct 
of Judges and Lawyers” by Phillips and 
McCoy, indicate a basic misunderstanding 
on the part of the American people con- 
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cerning the nation’s 225,000 attorneys. 

Asked “How do you rank doctors, den- 
tists, lawyers and people generally as to 
their ethics and honesty?” those questioned 
replied as follows concerning the ethics of 
the groups: 


Aver- Don't 
High age Low Know 
Physicians ...... 60.9 29.7 4.7 4.7 
Dentists ........53.6 37.3 42 13. 
Lawyers ........25.3 41.4 20.3 13. 
People Generally.25. — 62. 8.6 4.2 


In relation to honesty the persons sur- 
veyed were even harsher in their estimate 
of lawyers: 

Aver- Don’t 

High age Low Know 
eee. ae ee et 
42.8 48 4.3 
43.7 24.1 11.2 
629 79 338 


Physicians 
Dentists 
Fo ere 21.0 
People Generally .25.3 


In view of the widespread unfavorable 
attitude of so many to the legal profession 
it might be appropriate to reconsider the 
concept of a profession. Roscoe Pound 
once defined a profession as an “organized 
group pursuing a learned art in_ the 
public service.” The rank of professional 
men has always been granted to three 
groups—clergymen, physicians and lawyers. 
In a broader sense there is frequent men- 
tion of teachers or architects as “profes- 
sional people”. But the three groups tra- 
ditionally known as professions possess in 
common the third—and most important— 
element of a profession—dedication to pub- 
lic service. 

It may be that the 


word ‘‘vocation” 


would be a more apt term to indicate the 
sense of “calling” implied in the term pro- 
fession. In any event, lawyers form a group 
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which is composed of “‘officers of the court” 
or “ministers” of the law as stated in canon 
32 of the Canons of Professional Ethics of 
the American Bar Association. 
The Organization of Lawyers 

In view of the close bonds existing -be- 
tween attorneys as “members of the bar” 
and as brothers in the law one would think 
that the formal organization of such a 
group would be close and intimate. Un- 
fortunately, however, this is not so. Only 
25 states in the nation have adopted the 
plan of association enacted centuries ago 
in England and Canada under which every 
lawyer is automatically a member of the 
bar association. ‘The fact that bar associa- 
tions are voluntary groups has weakened 
the potential strength of the legal profes- 
sion. In every state where the bar has in- 
tegrated the legal profession has grown in 
power to control its own members and 
consequently in prestige in the public eye. 
The required membership in the bar asso- 
ciations of Wisconsin, Michigan, California 
and Florida (to mention but four of the 
26 integrated states) has placed these units 
among the strongest and most influential 
legal groups in the nation. 

The lack of at least a semi-official “voice” 
for the legal profession has produced wide 
spread dismay in the American mind. What 
is the ordinary person to think when an 
organization, representing about one-third 
of the nation’s lawyers, when it ventures to 
express itself on great public issues of the 
day is rebuked by knowledgeable lawyers 
who assert that the organization has no 
right to speak for the legal profession in 
America? What can American citizens con- 
clude when the legal profession apparently 
does not have the inherent power or or- 
ganization adequately to carry out the di- 
rective of the nation’s highest tribunal to 
the effect that every person 
serious crime has the right to counsel be- 
fore and during his trial? 


accused of 


The legal profession is underorganized 
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in vast regions of America—especially in 
the East—with the result that the profession 
has no clear policy or voice on judicial 
reform or law revision or other major 
problems in the administration of justice 
which only the legal profession can resolve. 
Every lawyer owes it to the sacred and 
venerable profession which he has joined 
to dedicate his energies to bring about a 
new solidarity among lawyers so that they 
will be able to eliminate those features of 
the administration of justice which dis- 
edify, if not shock, the non-legal mind. 
The ethical standards of the legal pro- 
fession should be not merely high but 
above reproach. Such standards cannot be 
guaranteed unless and until the profession 
has the strictest control and tightest dis- 
cipline over all members of the bar. Such 
control and discipline cannot be completely 
realized so long as a bar association repre- 
sents a private club and not an authorized 
association of the officers of the court. 


The Art of Advocacy 


A profession is an organized group 
“pursuing a learned art.” ‘The legal pro- 
lession, however, Must pursue not merely 
the learning accumulated by centuries of 
Anglo-American law but must engage in 
the art of advocacy. ‘This is the art ol 
pleading a client’s case with every legiti 
mate argument or defense, as Canon 15 of 
the ABA Code prescribes. 

An astute critic of lawyers in America 
recently remarked that the fundamental 
public relations problem of the legal pro- 
fession arises from the fact that the Ameri- 
can people do not understand the nature 
of the adversary procedure by which facts 
are established and judgment reached in 
civil and criminal judicial matters. The 
candid simplicity of the American mind 
seems not to have resolved the apparent 
contradictions Canon 15 (How 
Far a Lawyer May Go in Supporting a 
Client’s Cause), Canon 32 


between 


(Ihe Lawyer's 
Duty in Its Last Analysis), and Canon 5 
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(The Defense or Prosecution of ‘Those 
Accused of Crime). 

Canon 15 deplores the “false claim” that 
“it is the duty of the lawyer to do what- 
ever may enable him to succeed in winning 
his client’s cause.” Nonetheless, the lawyer 
owes “entire devotion to the interest of 
the client...” with the understanding, 
however, that the lawyer “must obey his 
own conscience and not that of his client.” 

Canon 32 asserts that “no client .. . is 
entitled to receive . . . amy service or ad- 
vice involving . . . deception or betrayal 
of the public.” Consistent with this direc- 
tive, however, is the equally unqualified 
ethical imperative (Canon 5) that “It is 
the right of the lawyer to undertake the 
defense of a person accused of crime, re- 
gardless of his personal opinion as to the 
guilt of the accused.” ‘The reason for this 
last directive is also stated—‘‘otherwise in- 
nocent persons, victims only of suspicious 
circumstances, might be denied proper 
defense.” 

Does there not exist a basic misunder- 
standing in the American mind about these 
Canons and consequently about the role 
of an attorney as an advocate? Not merely 
are lawyers in criminal cases and other 
unpopular causes frowned upon but vir- 
tually every lawyer is suspected of being 
willing to subvert the public good for the 
private interests of his client. 

The public, however, is not the only 
misinformed group since lawyers them- 
selves have either not fully appreciated or 
fully communicated their role in the ad- 
versary procedure of Anglo-American law. 
The lawyer’s role in litigation, civil or 
criminal, is a complex one bristling with 
ethical problems. If it is to be compre- 
hended by the public at large we must 
have a long range plan of education de- 
signed to persuade the nation that lawyers 
are a learned group engaged in the ever 
more complex and difficult task of fact- 
finding and adjudication by means of ad- 
vocacy and the adversary proceeding. Every 
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lawyer owes it to his profession to make 
clear to his clients and his community the 
essential role which he fulfills. Only attor- 
neys can perform this task; only they—in 
the words of the Preamble of the Canons 
of Professional Ethics—can enlighten the 
public so that “the conduct and the motives 
of the members of our profession are such 
as to merit the approval of all just men.” 


The Spirit of Public Service 

Although many organized groups pursue 
a learned art very few do so with the 
explicit understanding that they must act 
at all times in the spirit of public service. 
Lawyers by their very nature are dedicated 
to the public interest. Lawyers are the 
servants of the ministry of justice. 

Now it is impossible to seek to establish 
the reign of justice or work in the public 
service unless one labors for the fulfillment 
of the moral law. Differences of opinion 
exist about the extent and various applica- 
tions of the moral law but there is a con- 
sensus in American life and law which 
Walter Lippmann has called our “public 
philosophy” in a book by that title. 

Canon 32 of the Canons of Professional 
Ethics of the American Bar Association 
impliedly refers to this public philosophy 
when it states that it is the obligation of 
a lawyer to advise his client to render 
“exact compliance with the strictest prin- 
ciples of moral law.” 

Lawyers can best work in the public 
interest by recreating that moral law on 
which our institutions are based. The Ver- 
mont Constitution (Ch. 1, Art. 1) assumes 
this moral consensus when it asserts “that 
all men are born equally free and inde- 
pendent and have certain natural, inherent 
and unalienable rights . Even more 
striking is the mandate of the Vermont 
Constitution (Ch. 2, Art. 64) that reads: 
“laws for the encouragement of virtue and 
prevention of vice and immorality, ought 
to be constantly kept in force, and duly 


executed .. To achieve virtue among 
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its citizens the same Constitution (Ch. 2, 
Art. 64) provides that “bodies of men that 
may be united or incorporated for the 
advancement of religion and learning, or 
for other pious and charitable purposes, 
shall be encouraged and protected in the 
enjoyment of the privileges, immunities 
and estates which they in justice ought to 
enjoy .. .” In another place (Ch. 1, Art. 
3) the Vermont Constitution affirms that, 
despite the constitutional prohibition 
against violating the religious liberty of 
any citizen, “every sect or denomination of 
Christians ought to observe the sabbath or 
Lord’s day, and keep up some sort of re- 
ligious worship, which to them shall seem 
most agreeable to the revealed will of 
God.” (emphasis supplied) 

One can wonder if the legal profession 
today is as fully aware as it could be of 
the moral consensus and spiritual heritage 
which it is the task of the profession to 
hand on from generation to generation. 
The legal profession, and more especially 
the judiciary, is the repository of the most 
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sacred traditions of sixty generations of 
western culture. Barbarism has been aptly 
defined as the forgetting of the past; those 
reversions to barbarism, which we have 
seen in our generation, have been due to 
some extent to the forgetting on the part 
of the legal profession of those great con- 
cepts of human dignity and due process of 
law which are at the heart of common law 
and American culture. 

May the legal profession, an organized 
group of learned advocates, continue to 
work in the public spirit. May they con- 
tinue to deepen and preserve their legacy 
of uncompromising independence and ded- 
icated service to the rule of law. In this 
way will the bar of the nation give service 
to America by living up to the comment 
of de ‘Tocqueville a century ago: “When the 
American people are intoxicated by pas- 
sion or carried away by the impetuosity of 
their ideas they are checked and stopped 
by the almost invisible influence of their 
legal counsellors.” 





Science In Court 
(continued from page 191) 

Tire marks do not begin where the 
brakes “lock up”! 

Some smooth tires under certain condi- 
tions will stop a vehicle faster than tires 
with good treads! 

Locking up the brakes and skidding is 
usually not the fastest way to stop in mini- 
mum distance! 

Blowing out a front tire is usually not as 
dangerous as a rear blow-out! 

A car going around a uniform curve at a 
fixed speed is not in equilibrium—it is be- 
ing constantly accelerated! This is a rough 
one for the average person — in fact, it’s 
quite hard to explain to the well-versed. 

The point must now be clear. The legal 
profession should treat basic science with 
the same respect it affords legal details. 


It is time the legal profession realized 
that grants and financial aid to projects to 
determine the action of vehicles under dy- 
namic conditions are essential to the sur- 
vival of the profession. It cannot long con- 
tinue to grow and progress in a world of 
scientific achievement without coming to 
the realization that science is the most 
powerful ally ever conceived to establish 
guilt or innocence in a complex legal trial. 

I firmly believe that a court-appointed 
panel of qualified scientists could do a great 
deal to relieve the courts of their over- 
crowded schedules. Certainly they will spot 
the cases in which the basis for trial is a 
miscarriage of the physical laws. 

As Richard Le Gallienne once said, “A 
little knowledge in some people is like 
little boys throwing stones into mysterious 
lakes. They make a great clatter but the 
silence was more wonderful”. 





Wisconsin Supreme Court on I ntegration of the Bar 


Following is the text of the opinion of the 
Supreme Court of Wisconsin handed down De- 
cember 2, 1958, in which continuation of the in- 
tegrated bar of that state is ordered. (In re Inte- 
gration of the Bar, 93 N.W. 2d 601, Wis. (1958). 


Original proceeding for the continuation of 
the integrated bar. This matter is before the 
court on its order of December 7, 1956 direct- 
ing the Board of Governors of the State Bar 
of Wisconsin to report on the functioning ol 
the State Bar with their recommendations 
with respect to any amendment of its rules 
and by-laws in the light of experience there- 
under and the continuation of the State Bar 
of Wisconsin under said rules and_ by-laws, 
with or without amendment, on a more per- 
manent basis beyond December 30, 1958. Up- 
on the filing of the report of the Board of 
Governors due notice was given to all mem- 
bers of the State Bar of Wisconsin of a hear- 
ing thereon at which any member and any 
local bar association could appear and present 
his or its views relating to the amendments ol 
the rules and by-laws and the continuation ol 
the integrated State Bar. 

The hearing was held on November 21, 
1958. ‘Phe report of the Board of Governors 
was presented and orally argued by Robert 
}). Johns and oral arguments or briefs in op- 
position to the continuance of the integrated 
bar or for changes in the rules and in the by- 
laws were made or filed by Trayton L. Lath- 
rop, Arnold C. Otto, Milwaukee Junior Ban 
Association, Meyer Papermaster, Samuel P. 
Murray, ‘Thomas P. Maroney and others. 

PER CURIAM. The issue before this court 
is whether the integrated State Bar of Wiscon- 
sin should be continued and if so what amend- 
ments, if any, to the Rules and By-laws should 
be made. The integrated bar in this state has 
existed for almost two years. Its birth in Wis- 
consin was an experiment which this court 
had considered on several previous occasions 
and finally decided ought to be tried for an 
initial period of two years. 

The history of integration is adequately set 
forth in the previous decisions of this court. 
In re Integration of Bar Case (1943), 244 Wis. 
8, 11 N.W. (2d) 604; In re Integration of Bar 
(1946), 249 Wis. 523, 25 N.W. (2d) 500; In re 


Integration of Bar (1956), 273 Wis. 281, 77 
N.W. (2d) 602. The present Rules and By-laws 
of the State Bar of Wisconsin were adopted 
and promulgated and the bar integrated by 
order of this court on December 7, 1956, to 
be effective for two years commencing Janu- 
ary 1, 1957, subject to amendment as provided 
in the Rules and By-laws or at any time by 
order of this court. See Integration of the Bai 
(1956), 273 Wis. vii. (Order, Opinion, State 
sar Rules and State Bar By-laws.) 

During these two years the Board of Gover- 
nors made two minor changes in the by-laws 

-one Clarifying the provisions relating to dues 
lor younger members, and the other simplify- 
ing the election procedure. Both changes were 
reported to this court and no petition for re- 
view by the members of the State Bar was filed 
expressing objection to these amendments as 
provided in Rule 11, Sec. 2. 

Under integration the State Bar has increased 
its services to the lawyers of this state, pro- 
moted the high standards of the members of 
the profession, and increased its contribution 
to public service and to the administration 
of law and justice. ‘The State Bar is in sound 
financial condition and its membership is 
greater in number than was reasonably ex- 
pected. ‘The acceptance of the integrated State 
Bar by its members and by the public during 
these two years has been satisfactory. At this 
point we wish to commend the Board of Gov- 
ernors for the adoption of the legislative pro- 
cedure and working rules proposed by Alfred 
E. LaFrance’s committee whereby the State Bar 
can fulfill its responsibility in legislative mat- 
ters with fairness to all members and for the 
adoption of the resolution providing that any 
member may present any matter to the Board 
of Governors at any time. The objections and 
fears of the opponents to integration have not 
materialized. The arguments advanced for not 
continuing the integrated bar are the same o1 
similar to the arguments heretofore considered 
and disposed of by this court. None of them 
is grounded upon the experience of the last 
two years with the integrated bar which has 
functioned well and successfully. Perhaps this 
was to be expected. At the time of the inte- 
gration of the bar there were 24 other states 
in which the bar had been integrated and no 
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supreme court, to our knowledge, which inte- 
grated the bar of its state by rule of court has 
found the integrated bar to be unworthy of 
its existence. As recently as 1955 the Alaska 
Bar Association was integrated by the Alaska 
Territorial Legislature. One of its contribu- 
tions was the preparation of a proposed arti- 
cle on the judiciary for submission to the 
Constitutional Convention. Many of its pro- 
posals are now found in Article IV of the 
Constitution of Alaska. See, Stewart, A Model 
Judiciary for the 49th State, 42, J. Am. Jud. 
Soc. 5. Annotations on the problems of inte- 
gration are found in 114 A.L.R. 161 and 151 
A.L.R. 617. 

We must reiterate, the primary duty of the 
courts as the judicial branch of our govern- 
ment is the proper and efficient administra- 
tion of justice. Members of the legal profession 
by their admission to the bar become an im- 
portant part of that process and this relation- 
ship is characterized by the statement that 
members of the bar are officers of the court. 
An independent, active and intelligent bar is 
necessary to the efficient administration of 
justice by the courts. The labor of the courts 
is lightened, the competency of their person- 
nel and the scholarship of their decisions are 
increased by the ability and the learning of 
the bar. The practice of the law in the broad 
sense, both in and out of the courts, is such 
a necessary part of and is so inexorably con- 
nected with the exercise of the judicial power 
that this court should continue to exercise its 
supervisory control of the practice of the law. 

The integration of the bar is no more un- 
democratic than the requirement of learning 
and good moral character of all who seek the 
privilege of practicing law. All members had 
the same opportunity and have freely chosen 
a profession subject traditionally to discipline 
and control by the courts. It is not undemo- 
cratic to require those who are privileged to 
practice law and are entrusted with the duty 
to secure or protect the property, rights and 
liberties of others to become bound together 
in a united effort to increase their own capa- 
bilities, to maintain the high standards of the 
group and to increase the effectiveness of their 
service to the public. The integrated bar has 
been defined as “the process by which every 
member of the bar is given an opportunity to 
do his share in carrying out the public service 
of the bar and obliged to bear his portion of 
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the responsibility.”” Most objections have cen- 
tered around the obligation to bear a portion 
of the responsibility. In the nature of things 
every privilege has a correlative obligation. 

The integrated bar does not destroy either 
the independence of the bar or of the individ- 
ual lawyers. The State Bar of Wisconsin was 
not intended to control and there is no evi- 
dence or intimation that it has controlled or 
attempted to contro] the thinking of any of 
its members. When the State Bar of Wiscon- 
sin through its Board of Governors, an elected 
representative policy-making body, duly de- 
cides a policy within its province on behalf of 
the State Bar everyone understands or should 
understand the policy is that of the State Bar 
as an entity separate and distinct from each 
individual. Such pronouncement of the State 
Bar does not necessarily mean all of its mem- 
bers agree with that pronouncement, nor is it 
necessary for them to do so. Individual mem- 
bers are free to think and to express thei 
own opinions. But it is the nature of a repre- 
sentative democratic organization that the 
elected representatives of the group speak and 
act for it in accordance with its organic laws. 

The rules of the State Bar of Wisconsin are 
rules promulgated by this court. They form 
the framework of the organization and Rule 
1, Sec. 2 provides: 


“Section 2. Purposes. The purposes of the 
association shall be to aid the courts in car- 
rying on and improving the administration 
of justice; to foster and maintain on the 
part of those engaged in the practice of law 
high ideals of integrity, learning, compe- 
tence and public service and high standards 
of conduct; to safeguard the proper proles- 
sional interests of the members of the bar; 
to encourage the formation and activities 
of local bar associations; to provide a 
forum for the discussion of subjects per- 
taining to the practice of law, the science 
of jurisprudence and law reform, and the 
relations of the bar to the public, and to 
publish information relating thereto; to the 
end that the public responsibilities of the 
legal profession may be more effectively 
discharged.” 


The other rules deal with the conditions of 
membership, the officers, the board of direc- 
tors and the executive committee. Democratic 
procedure is provided for membership meet. 
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ings and for membership referendum. Rule 
10 provides for grievance committees and pro- 
cedures for the investigation of grievances, 
for the protection of the members of the bar 
and for the protection of the public. The 
integrated bar has no power to discipline or 
to disbar any member. That power has been 
reserved to and not delegated by this court. 
The procedure under sec. 256.28, stats., 29 
W.S.A., p. 353, for filing complaints for dis- 
cipline or disbarment in this court is unaf- 
fected by these rules. Rule 11 and Rule 7 
provide an orderly and easy method by which 
proposals to amend or abrogate the rules of 
the State Bar may be brought before this court 
for hearing on petition. Rule 9 provides the 
rules of professional conduct set forth from 
time to time in the canons of professional 
ethics of the American Bar Association, as 
supplemented or modified by pronouncement 
of this court, shall be the standard governing 
the practice of law in this state. Prior to the 
adoption of the rules this court has not ex- 
pressly adopted such canons of professional 
ethics in toto. 

The by-laws of the State Bar provide for 
the internal workings of the organization and 
by Rule 11, Sec. 2, may be amended or abro- 
gated by resolution adopted by a vote of 24 
of the members of the Board of Governors or 
by the members of the association themselves 
through the referendum procedure. As a fur- 
ther protection to the minority a petition for 
review of any change in the by-laws made by 
the Board of Governors will be entertained 
by the court if signed by 25 or more active 
members. 

Independently of the provisions in the rules 
for invoking our supervisory jurisdiction, this 
court has inherent power to take remedial 
action, on a sufficient showing that the activi- 
tives or policies of the State Bar are not in 
harmony with the objectives for which inte- 
gration was ordered or are otherwise contrary 
to the public interest. 

Some suggestions made at the hearing re- 
lated to changes in the by-laws and in the 
rules. Some of these seem to have merit but 
this court believes that all of these suggestions 
should first be considered by the State Bar 
and we refer all such suggestions to the Board 
of Governors for consideration and action. 

We wish to point out that the suggestion to 
amend Sec. 10 of Rule 10 to give the Board 
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of Governors the power to change the griev- 
ance procedure for Milwaukee County and 
adopt the Milwaukee Bar Association’s pro- 
cedure to carry out the powers and duties of 
District 4 Grievance Committee might destroy 
the uniformity of the grievance procedure 
throughout the state, and in addition apply 
a procedure to members of the State Bar who 
are not members of the Milwaukee Bar As- 
sociation. On the present state of the record 
we assume a uniform grievance procedure 
throughout the state will best serve the public 
interest and the members of the State Bar. 

It has been urged upon the court that no 
poll of the members of the State Bar has been 
taken by the Board of Governors to ascertain 
their desires concerning the continuation of 
the integrated bar. The usefulness of such a 
poll was discussed in our opinion Jn re Inte- 
gration of Bar (1946), 249 Wis. 523, 25 N.W. 
(2d) 500. Such poll, of course, would be in- 
formative but would not be determinative. 
Responsibility for creating and continuing 
the integrated State Bar of Wisconsin belongs 
to the court and its continuation must always 
rest in the judgment of the court. The rules 
provide the means through referendum by 
which the members can secure a poll on any 
question of policy if sufficient members are 
dissatisfied with the action of the Board of 
Governors. ‘This court does not intend to in- 
terfere with the orderly workings of the State 
Bar unless cause is shown. 

One new objection was made, not so much 
to the continuance of the State Bar as to the 
limiting of its functions. It was argued the rules 
of the State Bar should be restricted to per- 
tain only to the discipline of individual mem- 
bers of the bar for professional misconduct in 
cases duly before this court for determination. 
The rules proposed in 1946 and rejected by 
this court indicated no general statement of 
purpose and no specification of activities ex- 
cepting those having to do with complaints 
and grievances. As stated in that opinion, such 
rules would merely implement without sup- 
plementing the work of the State Bar Com- 
missioner. The power of the court is not re- 
stricted in matters of discipline to misconduct 
connected only with cases pending in this 
court. The disciplinary power of the court 
extends to the entire field of the practice of 
the law by members who have been admitted 
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to practice by this court. When a member of 
the bar is suspended or disbarred it is from 
the practice of the law, not only from appear- 
ing in court. 

In the opinion In re Integration of Bar 
(1946), 249 Wis. 523, 25 N.W. (2d) 500, the 
court assumed it would be required to censor 
the budget and activities of the bar after inte- 
gration. Certain activities were pointed out 
for which the integrated bar could not use its 
dues. The two years’ experience with the inte- 
grated bar in this state has proven and we 
now believe that such detailed supervision is 
not desirable or essential to the existence of 
the integrated bar. This court thought by the 
adoption of the present State Bar rules and 
by-laws many of the statements made in the 
decision of 1946 were implicitly rejected. To 
clarify the point, the language of our previous 
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opinions contrary to or inconsistent with the 
present State Bar rules and by-laws promul- 
gated by this court and this opinion is over 
ruled. The integrated State Bar of Wisconsin 
is independent and free to conduct its activi- 
ties within the framework of such rules and 
by-laws. Within their confines this court ex- 
pects the bar to act freely and independently 
on all matters which promote the purposes 
for which the bar was integrated subject to 
the general supervisory power of the court. 
These rules and by-laws constitute a demo- 
cratic process by which members of the bar 
can govern themselves and can act in unison 
and by which minorities are protected; and 
they provide appropriate procedures for in- 
voking the supervisory power of this court. 

It is ordered that the State Bar of Wiscon- 
sin be and it hereby is continued. 





Court Bills Get Favorable Action in 
Connecticut, New York, Iowa, Tennessee 


Connecticut Legislature 
V otes to Abolish 


Justice of the Peace Courts 


The Connecticut legislature has enacted in- 
to law a measure to accomplish minor court 
reorganization sought by leaders of the bench 
and bar of that state for years. 

Under the new law, which will take eflect 
January 1, 1961, the 66 municipal courts and 
the 102 justice of the peace courts throughout 
the state will be abolished and their place 
taken by a new 44-judge state-operated circuit 
court. They handle principally traffic cases 
and minor civil and criminal cases. 

The legislative action fulfills a campaign 
pledge of Democratic Governor Abraham A. 
Ribicoff. Extensive hearings were held during 
February, including an all-day session on the 
9th almost entirely devoted to proponents and 
another on the 18th for the opposition, plus 
interviews with distinguished judges and legal 
authorities in between. Passage of the bill by 
the Senate, in which the Democrats have a 29-6 
majority, never was in doubt, but Republican 
opposition endangered passage in the House 


where the Democratic edge was only 141 to 
138. 

Last month Republican and Democratic 
leaders reached bi-partisan agreement on a 
compromise measure in which jury trials were 
to be provided in circuit courts and one-third 
of the fines in motor vehicle cases would be 
returned to the towns, and thereafter opposi- 
tion virtually dissolved except for representa- 
tives of a few country districts where justices 
of the peace have strong political influence. 


Court Reorganization Bill 
Limited to Metropolitan Area 
Passes New York Legislature 


The New York legislature last month gave 
its approval to a court reform bill which, if 
ultimately adopted by the voters, will give the 
Empire State its first major judicial reorganiza- 
tion in more than a century. 

The measure which passed is a compromise 
drawn up by Republican leaders in Governor 
Rockefeller’s office, limiting most of its changes 
to the metropolitan area. It passed the House 
on March 24 by a vote of 86 to 61, all but 6 
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Republicans voting for it and all but one 
Democrat against. It had previously passed the 
Senate 33 to 21. 

As amended by the Republican leaders, 
the bill would combine all New York City 
courts into just three courts—the Supreme 
Court, a trial court with civil jurisdiction 
over $10,000 and criminal jurisdiction ove1 
felonies and two new inferior courts, one 
civil and one criminal, with jurisdiction up 
to $10,000 and over misdemeanors. Judges of 
the latter courts would be half elected and 
half appointed by the mayor in order to con- 
tinue present selection practices unchanged, 
and the legislature would have power to 
combine the two courts into one at the re- 
quest of the mayor and city council. 

Upstate, the bill provides for establishment 
by local option in a county or group of towns 
of a district court supplanting justices of the 
peace, police justices and city judges. It is 
anticipated that some of the larger counties 
might take advantage of this, leaving the 
rural areas as they are. 

Two major changes applicable to the entire 
state are the establishment of new family 
courts and provision that county judges must 
serve full-time and may not practice law on 
the side. The bill retains both the Court of 
Claims and the Surrogates’ Courts, both of 
which have been targets of judicial reform 
planners for years. 

A feature of the administration bill causing 
apprehension in some quarters is the pro- 
vision giving the New York City Board of 
Estimate control over the budgets of the city’s 
courts. Lack of such control has been a sore 
spot in the past, and the innovation was ex- 
pected to win some Democratic votes from 
New York City representatives. The thinking 
of judicial reform leaders, however, has been 
quite the other way, in terms of a unified 
budget for the entire judiciary of the state 
under control of the Judicial Conference. 

Final passage in the House climaxed a heated 
three-and-a-half-hour debate in the course of 
which the bill was assailed both for going too 
far and for not going far enough. Democrats 
sought unsuccessfully to amend it to conform 
to their own plan, based largely, though not 
entirely, on the Judicial Conference proposal. 
The bill now must pass the legislature again 
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in 1961, and if successful it will go to the 
voters that fall and take effect in 1962. Since 
the second passage must be in 1961, already 
there is talk of introducing a more compre- 
hensive plan in 1960, which, if passed, would 
then become the official administration pro- 
posal for 1961, and it is thought that some 
who voted for the 1959 bill were influenced 
by the hope that that might be done. 


Court Reorganization Plan 
Wins Approval of Iowa Senate 


The proposed revision of the judiciary ar- 
ticle of the Iowa constitution described in 
the last issue of the Journal was carried 
another step forward when the state senate 
voted its approval by a majority of 31 to 19. 
The judicial selection plan provides for the 
appointment of judges by the governor from 
a list of nominees submitted by a non-partisan 
commission of lawyers and laymen. Ap- 
pointees would hold office for one year and 
until the next election, and thereafter would 
be subject to the approval by the voters at 
regular intervals on the sole question of their 
retention in office. The proposed revision 
also provides for strengthening the Supreme 
Court’s supervision and administrative con- 
trol through a chief justice selected on the 
basis of administrative ability rather than ro- 
tation, and through periodic conferences of 
judges. As passed by the senate the plan 
carries all the provisions proposed by the 
Supreme Court and the Iowa State Bar Asso- 
ciation except one which would abolish 1,400 
courts of limited jurisdiction and establish a 
new minor court system. 

The senate approved the plan earlier, but 
then voted to reconsider. The second vote, 
however, indicated even greater support for 
the amendment. It must be approved by two 
sessions of the legislature and by a vote of 
the people. As of this writing the plan has 
been reported out of the House Judiciary 
Committee, and awaits a place on the calen- 
dar. It is anticipated that the bill will be 
highly controversial in the House, in spite 
of the fact that it is the result of a four year 
study and has the unaimous approval of the 
lowa Supreme Court and the Board of Gov. 
ernors of the Iowa State Bar Association. 
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Kansas Statute Implements 
Judicial Selection Amendment 


Moving swiltly to get the new Kansas plan 
for selection of judges into operation, the 
Kansas legislature last month passed and 
Governor Docking signed H. B. 137, which 
implements the constitutional amendment ap- 
proved by the voters last November. 

The statute provides that nominations for 
the lawyer members of the nominating com- 
mission are to be submitted to the clerk of 
the Supreme Court by April 1. Ballots are to 
be sent to the members of the bar and they are 
to be returned by May 15. Ballots for a run. 
olf election, if needed, will be mailed by 
June 15 for return by July 1. There will be 
two elections, state-wide for the chairman 
and in each congressional district for the 
lawyer members. The lay members are to be 
appointed by the governor by May 15. “All 
appointments by the governor shall be with- 
out regard to the political affiliation of the 
appointees.” Members of the commission may 
be reelected just once, and vacancies among 
the lawyer members of the commission are to 
be filled by appointment by the chief justice, 
subject to subsequent election by members 
of the bar. 


“It is the intent of this act,” says Section 
15, “that the members of the commission 
shall consist only of those persons whiose 
purpose it will be to recommend for ap- 
pointment on the supreme court only 
lawyers or judges of recognized integrity, 
character, ability and judicial tempera- 
ment, and whose conduct will conform to 
the letter and the spirit of the constitu- 
tional amendment implemented by _ this 
act. The commission shall take cognizance 
of the fact that the best qualified nominees 
may be those whom it would be most 
difficult to persuade to serve. Accordingly, 
the commission shall not limit its con- 
sideration to persons who have been sug- 
gested by others or to persons who have 
indicated their willingness to serve.” 


Another section of the act provides that 
names may be withdrawn “for cause deemed 
by the commission to be of a substantial 
nature affecting the nominee’s qualifications 
to hold office,” and other names substituted 
any time before the appointment is made. If 
there are two or more vacancies at the same 
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time, the commission may any time before ap- 
pointment withdraw the nominations, change 
names from one list to the other, or substitute 
new names for those previously nominated, 
and these matters rest within the commission’s 
sole discretion. In the event of the failure of 
the governor to make the appointment within 
sixty days from the time the names are sub- 
mitted to him, the chief justice is to make 
the appointment. 

The clerk of the Supreme Court is to get 
an additional $500 a year for his services, 
and members of the commission will get a 
per diem of $15 plus necessary expenses, to 
be paid from a “Supreme Court Nominating 
Commission fund” established for the purpose 
The statute includes no appropriation to that 
fund, however. 

Persons desiring the full text of the act 
may obtain a copy of it from the Bar Asso- 
ciation of the State of Kansas, Columbian 
Building, Topeka, or from the American Judi- 
cature Society. 


General Sessions Courts 
Replace Justices in 89 
Tennessee Counties 


Passage last month by the ‘Tennessee legis- 
lature of a bill establishing General Sessions 
Courts in all but six of the state’s 95 counties 
brought to near-completion a minor court 
reform movement that has been making 
steady progress in that state for a quarter ol 
a century. 

The first attempt at justice court reform 
in ‘Tennessee was in 1934 when a state-wide 
bill met inglorious defeat. ‘Three years later 
the first general sessions court was established 
by special act for Davidson County (Nash. 
ville). Thereafter, scarcely a_ legislative ses 
sion met without enactment of laws setting 
up similar courts in other counties. There 
were four in 1939, seven in 194], three in 
1943, two in 1945, and ten more in 1947, 
bringing the total to 27 in that year. During 
the intervening years still more were set up 
until in 1958 their number was up to 42. 

Although most of these followed the pattern 
of the first one in Davidson County fairly 
well, there was 
minor 


considerable variation in 
details, and the varying experience 


from county to county was drawn on in the 
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drafting of the later statutes. By 1959, there 
was widespread opinion that it was time to 
make these courts state-wide, and a bill for 
that purpose was introduced and passed the 
lower house without amendment. In the Sen- 
ate individual senators arose to ask exemp.- 
tion of their counties for one reason or an- 
other until six had been excluded, but with 
those exceptions the courts are now state-wide. 

Justices of the peace still remain in all 
Tennessee counties, but with only non-judi- 
cial functions, such as marriages, where there 
are general sessions courts. Judges of general 
sessions courts are required to be legally 
trained and to give full time to their work, 
for which they receive a salary which varies 
from county to county. 


Ohio Judicial Selection Plan 


Is Introduced in Legislature 


A resolution for submission of the Ohio 
State Bar Association’s judicial selection plan 
to the voters was introduced in the legislature 
March 10. It provides for a 10-member com- 
mission, one from each judicial district, 
equally divided between lawyers and laymen 
and between political parties, appointed by 
the governor with senate confirmation, which 
will nominate three persons, without regard 
to politics, for each vacancy. For the next 
term, judges will go before the voters on 
their records, without opposition at the polls. 
Applying initially to the Supreme Court and 
the 10 courts of appeals, it may be adopted 
in any county by local option. 

The plan was drafted by an Association 
committee and approved by the Council of 
Delegates and by the members in a referen- 
dum. It was first to be submitted by initiative 
petition, but due to expense and other draw- 
backs of that method the legislative approach 
was tried this year. Promotion is in the hands 
of a state-wide committee headed by C. Ken- 
neth Clark, Youngstown, with professional 
assistance in publicity and related matters. 

Ohio judges now are elected on a non-par- 
tisan ballot, but the non-partisanship is only 
theoretical, says Mr. Clark, since political 
parties customarily include recommendations 
for voting the non-partisan ballot in their 
campaign literature at election time. 
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Alaska Legislature Passes 
Enabling Act for Judiciary 


Senate Bill No. 7 of the First Session, First 
Legislature, of the State of Alaska, setting up 
a judicial system for the state, has been passed 
by the legislature and signed into law by Act- 
ing Governor Hugh Wade. 

It provides for a Supreme Court of three 
justices and a Superior Court of eight judges, 
divided into four districts. Supreme Court 
justices must have had eight years and Su- 
perior Court judges five years as judge, practic- 
ing lawyer, government lawyer or law teacher, 
in addition to three years Alaska residence and 
citizenship. 

Vacancies on either court are to be filled by 
the governor from two or more names sub- 
mitted by the judicial council, subject to ap- 
proval or rejection on a separate non-partisan 
ballot not less than three years later and there- 
after at intervals of ten years for the Supreme 
Court and six years for the superior courts. 
Judges of either court may be involuntarily 
retired for incapacity, upon recommendation 
of the judicial council, after notice and hear- 
ing, by a three-man board in the case of Su- 
preme court justices, and by the Supreme Court 
itself in the case of Superior Court judges. Su- 
preme Court salaries are $22,500 for associate 
justices, $23,500 for chief justice; Superior 
Court judges will get $19,000 a year. For each 
pay check each judge must sign an affidavit 
that no case before him has been undecided 
more than six months. Judges may not prac- 
tice law, hold political office or any other 
salaried office. 

The judicial council and the legislative 
council are to make studies and recommenda- 
tions as to courtrooms, furnishings, libraries, 
staff, etc., alter which nominations are to be 
made, first for the Supreme Court and then 
for the Superior Court, and all are to be sub- 
mitted before January 3, 1962. 

Minor courts are the subject of another bill, 
Senate Bill No. 117, just introduced. A 36-page 
“Alaska Administrative Procedure Act,” passed 
unanimously in the House and favorably re- 
ported by Senate committee, provides for notice 
and hearing to interested persons before adop- 
tion of agency rules; assurance of proper pub- 
licity for such rules; advance determination of 
the validity of administrative rules and of their 
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application to particular cases (declaratory 
judgments); assurance of fundamental fairness 
in administrative hearings, particularly as to 
rules of evidence; personal familiarity by hear- 
ing officers with the evidence in quasi-judicial 
cases decided by them; and maintenance of 
proper scope of judicial review of adminis- 
trative orders. 





Chicago Circuit and Superior 
Courts Get Uniform Rules 


Since March 2 the circuit and superior 
courts of Cook County, Chicago’s two huge 
trial courts of general jurisdiction, have been 
operating under uniform rules for the first 
time in many years. The new rules, drafted by 
a committee of the Chicago Bar Association, 
are under study for possible state-wide ap- 
plication by a committee of the Judicial Con- 
ference, and approval at the 1959 meeting of 
the Conference is anticipated. This would 
make the first time in history that all circuit 
courts in the state would be operating under 
uniform rules. 

The new rules are expected to be of some 
help in reducing Chicago’s congestion prob- 
lem by providing for pre-trial conferences in 
more cases. 


Arbitration System Clears 


Philadelphia Court's Backlog 


The entire 9,000 case backlog of the Mu- 
nicipal Court of Philadelphia was processed 
during the first full year of operation of the 
system of compulsory arbitration. A year ago 
it took from 26 to 30 months to get a small 
civil case to trial. Arbitration, one of the most 
effective tools for reducing congested court 
calendars, has made it possible for such cases 
to be assigned for hearing within three or four 
months of the start of litigation. 

Sponsored by the Philadelphia Bar Asso- 
ciation, the arbitration plan was authorized 
to begin February 17, 1958 by the 1957 ses- 
sion of the Pennsylvania General Assembly. 
It provides that cases involving claims of 
$2,000 or less must be submitted to an arbi- 
tration board, consisting of a chairman and 
two members, and appointed to hear three 
cases. The 2500 men who served on these 
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panels during the last year were chosen by 
an arbitration commissioner from a list of 
voluntarily enrolled lawyers. Only 2% of their 
decisions were appealed. With arbitration re- 
quired in small cases, the Municipal Court's 
jurisdiction has been raised to $5,000 This, 
in turn, has reduced the backlog of the Court 
of Common Pleas. 

A full description of the system appears in 
the June, 1958, issue of the Journal. 

A study of the possibilities of extending 
the arbitration system is being made at the 
request of the United States Judges for the 
Eastern District of Pennsylvania. 


Constitutional Revision Commission 
Recommends Pennsylvania Plan 


The Pennsylvania Commission on Consti- 
tutional Revision in its final report to the 
legislature last month recommended that the 
selection of judges be removed from partisan 
politics by adoption of the Pennsylvania Bar 
Association's “Pennsylvania Plan.” 

The proposal calls for members of the Su- 
preme and superior Courts and the county 
Courts of Philadelphia and Allegheny County 
to be appointed by the governor from a list 
of names submitted by a nominating com- 
mission, after which the appointee would 
subsequently go before the voters on his rec. 
ord with no competing candidate. The plan 
would be available for adoption in other 
counties by local option. 

Endorsement of the plan was by a bare 
8-7 majority of the 15-member Commission, 
which proposed a total of 123 changes in the 
state constitution, 33 of which were described 
as “critically needed.” The minority denied 
that “taking from the people the right to 
choose their own judges” would improve the 
administration of the law. Another recom- 
mendation of the Commission was that jus- 
tices of the peace and alderman be _ paid 
salaries instead of fee compensation for theit 
work. 

Meanwhile, an unusual demonstration of 
politics in the judicial selection process was 
drawing criticism and provoking public in- 
terest in the Pennsylvania Plan throughout 
the state. Thomas D. McBride, attorney- 
general of Pennsylvania, was appointed to 
the Supreme Court of Pennsylvania by former 
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Governor Leader shortly before the end of 
his term as governor last year. McBride, a 
former chancellor of the Philadelphia Ba 
Association, had the strong endorsement of 
professional groups in the state. Pennsylvania 
has a strong tradition that “sitting judges” 
will be reelected regardless of their politics 
if their work is satisfactory. Last month, how- 
ever, Leader’s own party declined to endorse 
McBride for election to the full term and 
chose another judge instead, evidently as a 
result of factional differences within the party. 
McBride has announced that he will run 
for the office anyway. 

An editorial in the Philadelphia Evening 
Bulletin said that “the confusion of this year’s 
judicial situation makes its [the Pennsylvania 
Plan’s] attractions more obvious than ever.” 


Trial Court Reorganization 


For Florida is Under Way 


A revision of the judicial article of the 
Florida constitution to improve and stream- 
line the trial courts of the state is being 
introduced in the legislature for submission 
to the voters next year. 

The result of nearly five years of work and 
study by the Judicial Council, the proposed 
revision is a continuation of the court mod- 
ernization program begun with the revision 
of the state’s appellate court structure which 
went into effect two years ago. Features of the 
new proposal are: 

—Reduction of the classes of trial courts 
from seven to three—the circuit courts, the 
county courts and the small claims and magis- 
trates’ courts, with local option to merge the 
county court into the circuit court and have 
only the two. 

—Administrative authority in the Supreme 
Court over the entire judicial system, includ- 
ing establishment of specialized divisions of 
circuit courts and county courts as needed, 
including a juvenile and domestic relations 
division. 

—Elimination of fee compensation from the 
judiciary. Small claims and magistrates’ courts 
will be created and abolished in the same 
number and manner as now provided for 
justice of the peace courts. 

—Judges of all courts except the small 
claims and magistrates’ courts will be re- 
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quired to be lawyers. 

—A new judicial disciplinary system is pro- 
posed, with provision for suspension or re- 
moval for cause after notice and hearing by 
a commission composed of a justice of the 
Supreme Court and two members each of the 
district court of appeal, the circuit courts 
and the county courts. 


North Carolina Governor Supports 
Bar’s Court Reorganization Program 


Strong support for the North Carolina Ban 
Association’s court reorganization program in 
what promised to be a bitter legislative battle 
was given last month by Governor Luther H. 
Hodges in a special message to the legislature. 
With only minor reservations, he came out for 
the whole of the bar program and urged its 
adoption, especially emphasizing the need fon 
judicial rule-making power. 

The plan comprises 57 recommendations, 
including a unified state court system unde 
administrative control of the supreme court, 
a part of which would be a new system of 
district courts to replace the justices of the 
peace, and extensive improvements in the jury 
system. Also before the General Assembly is 
the report of a Constitutional Study Commis- 
sion, with proposals for revision of the entire 
state constitution. It also would provide for 
minor court reform, but it would leave control 
of all but the Supreme Court in the hands ol 
the legislature. 

In endorsing the bar plan, Governor Hodges 
suggested that the grant of rule-making power 
might contain a reservation making it possible 
to retrieve it by a three-fifths vote of both 
houses. He also said he would prefer district 
judges, elected instead of appointed by the 
circuit judge. 

Newspaper comment prior to the message 
did not give much hope for passage of the con- 
troversial measure, but the Governor’s bold 
stand was counted on to swing substantial sup- 
port to its side. Through the courtesy of the 
North Carolina Bar Association Committee, 
the American Judicature Society has a supply 
of the committee’s printed report and recom. 
mendations for distribution to interested per- 
sons in other states. Write us if you would 
like to have a copy of it. 
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Judicial Salary Legislation 


The Kansas legislature increased salaries of 
district judges from $9,000 to $10,500; Supreme 
Court associate justices from $12,000 to $14,000 
and chief justice from $13,000 to $15,000. 

Pay of Indiana Supreme Court and Appel- 
late Court judges was raised from $17,400 to 
$20,000 a year, and circuit judges will be paid 
from $10,000 in the smallest counties to as high 
as $18,000 in Marion County (Indianapolis). 

Sixteen present and former Municipal Court 
justices in New York City won a total of $183,- 
498 in back pay in a suit against the City of 
New York last month. The amounts recovered 
represented pay cuts they had taken in depres- 
sion years and which a 1955 law gave them the 
right to claim. 

Readers are invited and urged to send the 
Journal information as to other judicial salary 
legislation for publication in future issues and 
to keep our nation-wide judicial salary sched- 
ules up to date. 


Illinois Judicial Amendment 
Awaits Election Contest Decision 


Bills to accomplish some of the objectives 
of the Illinois judicial amendment have been 
introduced in the legislature, while a pending 
lawsuit still has a chance of turning last No- 
vember’s defeat into victory. 

Suit has been filed for a recount, alleging 
that many ballots which should have been 
counted were rejected. A strong argument is 
urged, based on legislative history, that in 
voting on a constitutional issue in Ilinois, any 
ballot which clearly indicates the voter’s intent 
should be: counted, and not merely those 
marked with an “x.” Thousands of the judi- 
cial ballots were marked “‘yes.” 

The official canvass showed the amendment 
65,784 votes short of a two-thirds majority, 
but the Illinois constitution provides that an 
amendment may also be approved by “a ma- 
jority of the electors voting at said election.” 
On that basis, figuring according to procedure 
laid down by the Supreme Court of Illinois in 
a 1917 election case, the 1958 vote on the 
amendment was only 29,200 short of winning. 

Meanwhile, the legislature’s Judicial Ad- 
visory Council has been mapping a program 
for judicial reform within present constitu- 
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tional limitations. A bill for a state court ad- 
ministrative office, with a deputy administrator 
for Cook County, was introduced, as were 
other bills to eliminate fee compensation for 
justices of the peace and remove from their 
jurisdiction criminal cases providing for pun- 
ishment by imprisonment; also to add 18 new 
judges to the overworked 36-judge Municipal 
Court of Chicago. 





Missouri Legislature Considers 
Extension of Non-Partisan Court Plan 


One legislative move for extension of the 
Missouri Non-Partisan Court Plan in that 
state was defeated last month, but another at 
last report was still pending. 

Defeated was a measure recommended by 
the board of governors of the Missouri Bar 
and introduced by Rep. Aschemeyer of 
Olivette, which would have provided a for- 
mula for submission of the question of 
adoption of the plan to the voters of the 
various judicial circuits outside of St. Louis 
and Jackson County, where it is now in effect. 
The House judiciary committee recommended 
passage by a vote of 9 to 7, but on the floor 
of the House a non-debatable motion to table 
was approved by voice vote. 

Still pending in the House judiciary com- 
mittee was a bill offered by Rep. Ewald of 
Kirkwood to make possible submission of the 
plan to the voters of St. Louis County, a 
separate entity from St. Louis city, where it 
has been in effect since 1940. The bill has 
the support of the United Young Democrats 
of St. Louis County. 





California Court Reform 
Measures Are Introduced 


A bill for a constitutional amendment em. 
bodying a series of major improvements in 
California’s judicial machinery was introduced 
March 4 by Senator Edwin J. Regan, chai 
man of a joint legislative committee which 
has been making a two-year study. 

The proposal would add lawyers and legis 
lators and a municipal court judge to the 
membership of the judicial council, and would 


> authorize the council to appoint an adminis. 


trative director for the state courts and to 


exercise procedural rule-making power. It 
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would add lawyers and laymen to the Judicial 
Qualifications Commission and empower it to 
approve appointments to municipal and su- 
perior courts as well as appellate courts; and 
it would provide for a new system of judicial 
discipline through that commission. 

Also introduced were measures to reduce 
the number of jurors to eight or less, provide 
for separate trial of the issues of liability and 
damages, and permit use of court-appointed 
medical witnesses. 

Senator Regan introduced a controversial 
bill to consolidate the 90-judge Los Angeles 
Superior Court and the 67-judge Municipal 
Court into one giant Superior Court, opposed 
by bar and judicial reform leaders as well as 
the judges of the Superior Court, in order to 
pave the way for settlement of the issue. 





Wisconsin Legislature 
Considers New Court Plan 


The Judicial Council’s plan for state-wide 
reorganization of the Wisconsin Judicial sys- 
tem was introduced in both houses of the 
legislature by the two judiciary committees 
early last month, and a joint hearing was set 
for Wednesday, March 25th. Under the pro- 
posal, fully described in the Wisconsin Bar 
Bulletin, the Supreme Court and the circuit 
courts would remain unchanged, but the sys- 
tem of county courts would be unified and 
its jurisdiction expanded. County courts 
would have specialized branches, such as 
children’s court, traffic and civil branches. 
The plan provides for a court administrator 
and for flexible interchange of judges so that 
workloads could be equalized, and would 
make judges responsible not only to county 
boards, but to the state. 

Introduction in the legislature followed 
approval of the plan by the Board of Gov- 
ernors of the State Bar Association by a vote 
of 25 to 4. The vote followed a debate on a 
proposed amendment to exclude Milwaukee 
County from the reorganization plan, which 
was rejected by a vote of 26 to 3. Reflecting 
the current views of the Milwaukee Bar Asso. 
ciation, proponents of the amendment argued 
that the Milwaukee court system is function- 
ing effectively, as attested by the fact that 
the waiting period in trial cases had been cut 
from 314 years to 6 months, and any change 
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would be for the worse. Opponents of the 
amendment maintained that one county could 
not be made a special province of judicial 
administration, and that the Milwaukee court 
system would be essentially left intact. It 
was noted that municipalities would not lose 
fine money from ordinance violations, since 
police justices would continue to function as 
they do now and would be paid by the city 
or village. 

The plan will have to be approved by two 
successive sessions of the legislature and will 
go into effect, if approved, in 1962. 








Items in Brief 











NEVADA~—The proposal for a combination 
appointive-elective method for selection of su- 
preme court justices, given its first approval 
by the 1957 legislature, failed to gain the re- 
quired second passage in the 1959 session which 
adjourned March 26. The bill was not re- 
ported out by the House Judiciary Commit- 
tee. It had been sponsored by the State Bar 
of Nevada. 


NEBRASKA~—Legislation to follow up the 
constitutional amendment adopted last fall to 
provide for separate juvenile courts has run 
into violent controversy and probably will 
not pass this session. Opponents say that it 
imposes on the entire state changes needed 
only in Omaha. 


MINNESOTA and PENNSYLVANIA~—Bills 
for a medical examiner system to replace coro- 
ners, backed by the state bar associations and 
other interested organizations, were introduced 
in the legislatures of these two states. The 
Minnesota bill was unfavorably reported by 
a legislative subcommittee on the ground of 
expense. 


MASSACHUSETTS—The lower house has 
approved a proposal for use of six-man juries 
in the Boston Municipal Court and in district 
courts in other counties, but declined to per- 
mit verdicts by 10 of 12 jurors. The six-man 
jury has been on trial in Worcester County 
for about two years. 














The Reader’s Viewpoint 








A Debt of Honor 


The article, “The Case for the Clients’ 
Security Fund”, which appeared in the Febru- 
ary 1959 issue of the Journal, is one of the 
finest presentations of this problem which | 
have ever seen. I am sure that all thoughtful 
lawyers will subscribe to the views set forth 
by Mr. Voorhees. 

I think all would agree that embezzlement 
by a practicing attorney of funds of a client 
is not only a disgrace to our profession, but 
is a debt of honor that we all should join in 
paying. 

Every bar association should make _pro- 
vision either to have its members bonded or 
provide a common fund from which claims 
can be paid. Needless to say, if such were the 
case, the moral qualifications for a license to 
practice law would soon be higher than they 
are in many places today. 

Car L. SHIPLEY 
National Press Building 
Washington 4, D.C. 





Counsel for the 
Indigent Defendant 


I have read with interest the article by 
Junius L. Allison and John F. Hassett on 
“Counsel for the Indigent Defendant,” (41 
J. Amer. Jud. Soc. 4, December, 1957). 

Before I read this article, I was opposed to 
the public defender program, and now that 
I have read it, I am still opposed. The great 
infirmity in the public defender theory is the 
inability to determine who are indigents. 
Surprisingly, in their article, the authors com- 
pletely ignored this fundamental. 

It seems to me that the thinking shown by 
these gentlemen flows from a desire to do good 
without counting the cost. I mean the cost in 
public money, in deterioration of individual 
responsibility and initiative, and the cost to 





the community in the destruction of criminal 
law practice. 

In many states, (Florida included), an ac- 
cused, convicted of a felony, may appeal his 
conviction at public expense, insofar as the 
preparation of the trial record is concerned, 
by filing a sworn declaration of insolvency. 
The Supreme Court of Florida has given such 
liberal interpretation of this statute that, in 
effect, almost anyone can appeal at public 
expense as an insolvent. 

The unrealism of this philosophy is ap- 
parent when the accused is able to post bond 
and obtain his freedom pending the appeal, 
and can engage competent counsel to perfect 
and urge the appeal for him. There can be no 
doubt that appeals by so-called indigents, 
which would not be urged at their own ex- 
pense, are thus encouraged. The end result 
of this is an overload of the appellate courts 
with improvident appeals. 

It is assumed, and I think not without ade- 
quate justification, that a statute providing 
a similar affidavit of insolvency by indigent 
defendants would receive the same liberal in- 
terpretation at the hands of the courts, and 
thus almost all of the criminal practice would 
be conducted by the public defender. 

It is unfortunate, of course, that accused 
people are haled into court, but should we 
lose sight of the fact that they are there, in 
most instances, because of their own miscon- 
duct? Why, then, should the public be bur- 
dened with their defense? Why should the 
community at large be required to suffer, first, 
from their depredations, and secondly from 
the expense of defending them? 

It seems to me that this is simply another 
facet of the over-zealousness apparent in mass 
thinking in America. It is another outcrop- 
ping of our trend toward socialism and gov. 
ernmental paternalism. 

We do not have a public defender in Flori- 
da, but I suppose we will have, if somebody 
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will simply propose it in the Legislature. 
Without much thought or discussion, it will 
very likely be adopted. Right now, our pro- 
gram is to give counsel to all accused felons 
before our court, who are in custody. It is 
true that this works something of a hardship 
upon the rather small group of lawyers 
amongst whom we rotate this business. As a 
matter of fact, I encourage these young men, 
when they are appointed, to be very diligent 
in determining whether or not the accused is 
actually indigent. In many instances, financial 
resources are discovered and counsel are com- 
pensated, to some extent, for their efforts. It 
is hardly debatable that appointed counsel 
would be much better situated to uncover 
assets in the possession of the alleged indi- 
gent, than the court would be in determining 
whether or not he was, in truth, indigent or 
simply refusing to discover assets. 

I believe the appointment of counsel for in- 
digent defendants, with all its infirmities, is 
a tremendous improvement over the public 
defender system. 

L. A. GRAYSON 
Criminal Court of Record 
Hillsborough County 
Tampa, Florida 


F.B.I. Strives to 
Protect the Individual’s Rights 


Mr. Junius L. Allison: 

I have had an opportunity to read your 
article entitled “He Needs A Lawyer Now” 
which appeared in the December, 1958, edi- 
tion of the Journal of the American Judicature 
Society, and I found it most interesting. 

It was particularly kind of you to point out 
that laziness and third degree methods are not 
applicable to this Bureau. As you are aware, 
we constantly strive to protect the rights of 
the individual, and the fact that you made 
this clear in your comments is most encour- 
aging. I was glad to note that you were able 
to use information from the Uniform Crime 
Reports bulletin which we have furnished 
you, and if we can be of any other service, I 
hope you will let us know. 

J. EpGAR Hoover 
United States Department of Justice 
Federal Bureau of Investigation 
Washington 25, D.C. 
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Minority Races on the Bench 


I was interested in the letter from Carl 
Shipley published in your October issue. I 
wonder how many people realize that not one 
of the nine Circuit Court of Appeals judges 
and not one of the fifteen District Court judges 
isa Negro, although Negroes constitute almost 
53%, of the population of the District of 
Columbia according to the latest census bu- 
reau estimates. Non-appointment of members 
of minority races to the state and federal judi- 
clary, except in extremely rare cases, tends to 
promote the idea that they are second class 
citizens. 

CHARLES W. Coss, JR. 
202 Noland Street 
Falls Church, Virginia 


Something of Interest 


I think your last issue is one of the most 
helpful I have seen in a long time. I congratu- 
late you on it. For me almost every page con- 
tains something of interest. 

Harry D. Nims 
60 East 42nd Street 
New York 17, New York 


Recent Visitors 


To The Society’ s Offices 


A. Julian Bing, New York, New York 

Helio Caetano Fonseca, Departamento Juri- 
dico Estado, Belo Horizonte, Brazil 

Alexander G. Brown, Portland, Oregon 

Alice O'Donnell, Washington, D. C. 

Robert J. M. Matteson, American Society fot 
Public Administration, Chicago 

Theodore L. Anderson, DeKalb, Illinois 

Professor Akira Yamada, Law School, Uni- 
versity of Tokyo, Japan 

Edward V. Davis, Anchorage, Alaska 

Harvard Nesheim, Lieutenant Governor of 
Finmark, Vadso, Norway 

T. M. Yuang, Taiwan, China 

Komgiuch Vatanasatheon, Bangkok, Thailand. 

Saman Amoruvivat, Bangkok, Thailand. 

K. Nandhakij, Ministry of Justice, Bangkok, 
Thailand. 














Bench and Bar Calendar 











April 

1-2 —Kentucky State Bar Association, Louis. 
ville. 

4-8 —Americon College of Trial Lawyers, 
Miami Beach. 


9.11—Stote Bor of Arizona, Chandler. 

10-19—Inter-American Bar Association, Miami, 
Florida. 

17-18—American Medical Association Region- 
al Medico Legal Meeting, Salt Lake 
City, Utah. 

17-19—Second Annual Law Day, University of 
Virginia, Richmond. 

23-25—South Carolina Bor 
Charleston. 

24-25—Judicial Conference of the Sixth Cir- 
cuit, Cincinnati, Ohio. 

27-May 1—Eighth Annual Lawyers Week, 
Southwestern Legal Foundation Dallas, 
Texas. 

April 29-May 1—IIlinois State Bar Associc- 
tion, Peoria. 


Association, 


May 


1—Low Day, U.S.A. 
2—American Society for Legal History, 
Regional Meeting, Northwestern Uni 
versity, Evanston, Illinois. 
6-7 —Judicial Conference of the Seventh 
Circuit, Chicago. 
6-9 —The Bor Association of the State of 
Kansas, Hutchinson. 
7-9 —Judicial Conference of the Fifth Cir- 
cuit, Houston, Texas. 
14-15—New Jersey State Bor Association, 
Atlantic City. 
14-15—-Utah State Bar, Salt Lake City. 
15—Virginia State Bar Commemoration of 
Advent cf Common Low in 1607, 
Jomestuwn. 
15-16—Virginia State Bar, Richmond. 
—— Low Institute, Washington, 


20-23—Louisiana State Bar 

Biloxi, Mississippi. 
2i—National Conference of Judicial Coun. 

cils, Washington, D.C. 

21-22—Judiciaol Conference of the District 
of Columbia Circuit, Washington, D.C. 

21-23—The Florida Bor, Miomi Beach. 

21-23—COhio State Bar Association, Cincinnati. 

27-28—Conference on the Legal Environment 
of Medical Science, University of 
Chicago. 

27-29—Alaska Bar Association, Fairbanks. 


Association, 


June 


1-5 —A.B.A. Regional Traffic Court Confer- 
ence, New York City. 
4-5 —Arkansos Bar Association, Hot Springs. 
9 —Judiciol Conference of the first Cir- 
cuit, Boston. 


10-12—The lowa State Bor Association, Des 
Moines. 

10-12—WMississippi State Bor, Biloxi. 

10-12—State Bor of Wisconsin, Delevan. 

11-13—Tennessee Bar Association, Nashville. 

12-14—Massochusetts Bar Association, Ply- 
mouth. 

17-19—Minnesota State Bor Association, Min- 
neapolis. 

17-20—North Carolina Bor Association, Blow- 
ing Rock. 

18-20—The Georgia State Bar Association, 
Savannah. 

18-20—Judicial Conference of the Fourth 
Circuit, Asheville, North Carolina. 

18-20—Maryland State Bar Association, At- 
lantic City, New Jersey. 

18-20—Montona Bor Association, Great Falls. 

25-26—State Bar Association of North Do- 

’ koto, Fargo. 

26-27—The Stote Bor of 
Deadwood. 

26-28—Bar Association of the State of New 
Hampshire, Rye. 


South Dakota, 


July 


1-4 —Stote Bar of Texas, Dallas. 

2-3 —Judicial Conference of the Tenth Cir- 
cuit, Santo Fe, New Mexico. 
6-10—A.B.A. Traffic Court Program, Denver, 

Colorado. 
8-10—Judicial Conference of the Ninth Cir- 
cuit, Glacier Notional Pork, Montana. 
9-11—Idaho State Bar, Sun Valley. 
16-18—Alaboma State Bor, Mobile. 
20-21—Judicial Conference of the Eighth 
Circuit, Duluth, Minnesota. 


August 


16-21—National Association of Claimants 
Compensation Attorneys, Miami, Flor 
ida. 
17-22—National Conference of Commission 
ers on Uniform Stote Lows, Miami 
Beach. 
22-26—Americon Low Student Association, 
Miomi Beach, Florida. 
24-28—Americon Bor Association, 
Beach, Florida. 
25-27—Maine Stote Bor Association, Rock- 
land. 
26—Americon Judicature Society, annual 
meeting, Miami Beach. 
31—September 5—The Canadian Bor As 
sociation, Vancouver. 


Miami 


September 


3-5 —The West Virginio Bar Association, 
White Sulphur Springs. 

5 —Puerto Ricon Bor Association, Son 
Juan 


8 —Judicial Conference of the Third Cir- 
cuit, Atlantic City, New Jersey. 
10-12—Wyoming Stote Bar, Cheyenne. 
14-17—National Conference on Government, 
Colorado Springs, Colorado. 
14-18—A.B.A. Traffic Court Program, Uni- 
versity of Tennessee. 


18-20—Washington State Bar Association, 
Spokane. 

21-25—The Stote Bar of California, Son Fran- 
cisco, 


23-25—Stote Bar of Michigan, Detroit. 

23-26—Oregon State Bar, Bend. 

24-26—The Federal Bar Association, Wash- 
ington, D.C. 

24.26—The Indiona State Bar Association, 
French Lick. 

24-27—Judiciol Conference of the Second 
Circuit, Manchester, Vermont. 


October 


1.3 —The Missouri Bor, Kansas City. 
5 —Rhode Island Bor Association, Provi 
dence. 
7-9 —National Legal Aid and Defender, As 
sociation, Cincinnati, Ohio. 


8-9 —Nebroska State Boar Association, 
Omaha. 

12-16—A.B.A. Traffic Court Conference, 
linois. 


15-17—The Colorado Bar Association, Colo 
Northwestern University, Evansten, II- 
rodo Springs. 

23-24—State Bar of New Mexico, Albuquer 
que. 

27-28—State Bar Association of Connecti 
cut, Hartford. 


November 


12-14—Americon Bar Association, Regional 
Meeting, Memphis, Tennessee. 

16-19 & 20-22—Americon Society of Asso 
ciation Executives, Boca Raton, Flor 
ida and Nossou, Bahamas. 


December 

2-6 —Oklchoma Bor Association, Oklahoma 
City. 

23-30—Association of American Law Schools, 
Si. Louis. 

1960 

February 1-5—-Pennsylvania Bor Association, 
Pittsburgh. 


March 1960—White House Conference on 
Children ond Youth. 

May 18-21—Americon Low Institute, Wash 
ington, D.C. 

August 29-September 2—American Bar Asso 
ciation, Washington, D. C. 
November 9-12—Americon Bor Association 

Regional Meeting, Houston, Texas. 
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BOOKS 


Equal Justice for the Accused,’ published 
April 8, 1959, is the report of a joint commit- 
tee of the National Legal Aid and Defender 
Association and the Association of the Bar of 
the City of New York established two years 
ago to make a comprehensive study of the de- 
fense of persons accused of crime who cannot 
pay for the legal services they need. In the 
first part, the moral basis and the historical 
background of the problem is discussed. (Mary, 
Queen of Scots, was denied counsel of her 
choice in the trial that preceded her execu- 
tion.) The second part contains the commit- 
tee’s conclusions and recommendations. Spe- 
cific standards for evaluating systems used to 
furnish counsel to indigent defendants are set 
forth and discussed, followed by chapters in 
which each existing system is tested against 
these standards and recommendations are 
made for selecting and improving the systems. 
Four main systems of defense are analyzed— 
assigned counsel, voluntary defender, public 
defender and mixed public and voluntary de- 
fender. The report offers a series of tests to 
determine which plan is best adapted to the 
needs of a specific community. 


Persons interested in Equal Justice for the 
Accused also should read an earlier work, The 
Defendant’s Rights? by David Fellman. Do 
our constitutions and laws ‘“‘coddle” the crimi- 
nal? Where is the line between individual 
rights and responsibility to society? Is the rule 
of law giving way to rule by fiat? ‘These and 
other questions are answered by Mr. Fellman. 
He presents each step in criminal procedure, 
its historical background, present-day reasons 
for it, and the effect of recent statutes and 
decisions dealing with it. The book contains a 


144 pages. $3.50. 
2. New York: Rinehart and Co., Inc., 1958. Cloth, 
pp. xvi and 556. $5.00. 
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splendid study of the difficult position of non- 
criminal ‘“‘quasi-defendants” such as persons 
being investigated by Congressional commit- 
tees in security cases, who often are more 
severely punished than the criminal yet ‘are 
not eligible to the criminal defendant’s rights. 
The author explains the government’s prero- 
gatives, the basic principles underlying them, 
their dangers, and the possibilities of protect- 
ing both the government’s and the individual's 
positions. The book provides insight into one 
of the most disturbing problems of our day. 


“Sentencing,” a symposium in the Summer, 
1958, issue of Law and Contemporary Prob- 
lems,3 contains a comprehensive discussion of 
public correctional policy, a critical area of 
criminal procedure. A sentence should accu- 
rately reflect the community’s attitude toward 
misconduct, and thus ratify and enforce com- 
munity values, and at the same time it should 
look to the offender's rehabilitation. The papers 
discuss the ideas underlying these two objec- 
tives, assess the scientific tools and techniques 
available to implement them, and their use 
within the existing institutional framework. 


In Crime and Juvenile Delinquency, Sol 
Rubin, counsel for the National Probation 
and Parole Association, calls for the reframing 
of criminal law so that it can encompass the 
advances in the social sciences. In his discus- 
sions of the causes and treatment of juvenile 
delinquency, youth crime above the juvenile 
court age, the sentencing of adult criminals, 
and related research in these fields, Mr. Rubin 
explores some of the ramifications of further 
socialization of the law and suggests modifica- 
tions in the methods of the practitioners as well 
as in agency policy. 


3. Vol. 23, No. 3. Durham, N. C.: Duke University 
School of Law. 183 pages, $2.00. 

4. New York: Oceana Publications, Inc., 1958. 240 
pages. Cloth, $3.50; paper $1.85. 





April, 1959 


We invite our readers’ attention to several 
important recently-published pamphlets and 
booklets. One of them is Judge Harvey Uhlen- 
hopp’s Jowa Law Review article “Judicial Re- 
organization in Iowa,’ separately reprinted 
as a 74-page booklet. Judge Uhlenhopp’s anal- 
ysis of problems of judicial organization, ad- 
ministration and personnel in that state will 
make good reading in many other states hav- 
ing similar problems. The report of the North 
Carolina Bar Association’s Committee on Im- 
proving and Expediting the Administration of 
Justice in North Carolina is a 70-page printed 
booklet® explaining and documenting the Com- 
mittee’s 57 recommendations on court organi- 
zation, administration and jurisdiction, prac- 
tice and procedure, and the jury system. 


For years the American Judicature Society 
has relied on Professor Sunderland’s 1945 study 
of minor courts in Michigan as the best work 
in this field, and we reprinted it two years ago 
when the supply ran out.?7 Now two excellent 
new ones have come out—The Justice of the 
Peace in West Virginia, Publication No. 23 of 
the Bureau of Government Research of West 
Virginia University, and Justice Courts in 
Colorado, Research Publication No. 24 of the 
Colorado Legislative Council. Both review the 
present organization and operation of the jus- 
tice courts, reform measures in other states, 
and evaluate reform proposals that have been 
advanced in their own states. Both will be 
helpful in any study of minor court problems 
in any state. 


Cast The First Stone, by John M. Murtagh 
and Sara Harris.8 This account of prostitution 
in New York City is a plea for new laws, in- 
deed, a whole new legal philosophy, to combat 
this age old problem effectively. 


Legislative Control Over Judicial Rule- 
Making: A Problem In Constitutional Revi- 
sion, by A. Leo Levin and Anthony C. Am- 
sterdam.? The balance of powers proposed 
in this paper gives the courts flexible control 
over their administration and procedure, and 


5. Vol. 44, pp. 6-74, 1958. 

6. Copies of this and the other booklets and pam- 
phlets mentioned may be obtained without charge ex- 
cept for postage, as long as a modest supply lasts, from 
the American Judicature Society. 

7. Reprint of 15th and 16th Annual Reports, Judicial 
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the legislatures power of ultimate review in 
decisions involving public policy. Includes 
up-to-date summary of rule-making in the 
various states. 


ARTICLES 
The Legal Profession 


The Seminar on Psychiatry and Psychology as a 
Tool For Lawyers. Bar Bulletin, New York County 
Lawyers Association, January-February, 1959, pp. 129- 
157. (The lawyer's social function can be widened if 
the advances in the social sciences are integrated with 
the advances of the legal profession.) 

“The Lawyer in a Free Democracy”, by Chief Jus- 
tice Glenn Terrell. The Florida Bar Journal, Decem- 
ber, 1958, pp. 585-587. (The importance of professional 
responsibility is stressed in this address delivered to 
newly admitted members of the Florida Bar.) 

“Lawyer’s Obligations to the Courts”, by Byron O. 
House. West Virginia Law Review, December, 1958, 
pp. 22-32. (Professional ethics in the courtroom.) 

“The Functions and Responsibilities of an Advo- 
cate”, by the Right Honourable Sir Hartley William 
Shaweross. The Record of the Bar Association of the 
City of New York, November, 1958, pp. 483-509. 


Judges 


“A Layman Looks at the Courts”, by Tully Nettle- 
ton. The Journal of the Oklahoma Bar Association, 
December 27, 1958, pp. 1825-1831. (Judicial selection 
is fundamental.) 

“Guideposts for Juvenile Court Operation”, Harold 
N. Fields. Federal Probation, December, 1958, pp. 
12-15. (Guide for juvenile court judges.) 


Courtroom Publicity 


“Publicity and Juvenile Court Proceedings”, by 
Gilbert Geis. National Probation and Parole Associ- 
ation Journal. October, 1958, pp. 333-355. (Presents 
recommendations for a legal relationship between the 
newspapers and the juvenile court.) 

“Pro and Con Judicial Canon No. 35 ABA”, by 
Daniel C. Rogers. Journal of the Missouri Bar, Jan- 
uary, 1959, pp. 14-19. 

“Shall We Have Cameras .. . in Our Courtroom?”, 
by Maurice H. Oppenheim. The Student Lawyer, De- 
cember, 1958, pp. 19-23. (Sketches various viewpoints.) 


Courts 


“Supreme Court Plays Vital Role; Deserves Re- 
spect and Support”, by Anthony Lewis. Harvard Law 
Record, December 4, 1958, pp. 3-4. 

“Traffic Court Challenge for Physicians and Law- 
yers”, by James P. Economos, International Record 
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Running 


KANSAS—Verne M. Laing 
KENTUCKY—C. Kilmer Combs 
MARYLAND—Neil J. Roche 


MASSACHUSETTS—John F. Cremens, 
Stephen J. D’Arcy, Jr., Robert P. Dol- 
bec, Thomas E. Dwyer, Arthur Finn, 
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Wait, Theodore L. Withers 


NEW MEXICO-H. S. Glascock, G. W. 
Hannett, Wilson P. Hurley, Franklin 
Jones, E. L. Mechem, Morris Shillinglaw 
NORTH DAKOTA-—Lawrence O'Connell 
OKLAHOMA~Jesse D. Davis, Lloyd Story 


OREGON-—Frederick A. Anderson, Ar- 
thur, B. Baines, William Beckett, Wade 
P. Bettis, Jerome S. Bischoff, Herbert D. 
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Walker, Ralph E. Williams, Jr., Warren 
A. Woodruff 


PENNSYLVANIA—Ralph M. Barley, 
John W. Bodine, W. Walter Braham, 
Joseph P. Breslin, Albert N. Brown, 
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Arthur A. Carrellas, Elmer S. Chace, 
Vincent Chisholm, John G. Coffey, Fred 
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J. Faerber, Edward I. Friedman, Wil- 
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R. Brown, Leo J. Buchignani, Virgil F. 
Carmichael, Leland E. Carter, Selma G. 
Cash, Wilburt Jules Chiapella, Ralph B. 
Christian, Frank G. Clement, James A. 
Clodfelter, Wilkes Coffey, Jr., Bertrand 
W. Cohn, John Costen, Robin S. Court- 
ney, A. David Crawley, James A. Crislip, 
J. Vaulx Crockett, Jr., J. Hamilton Cun- 
ningham, Edward E. Davis, John L. 
Draper, Jess D. Ewing, John T. Fort, 
James O. Garner, Harry L. Garrett, 
Harris Gilbert, Herbert Glazer, W. T. 


Goodall, Jr., R. B. Hailey, H. Keith 
Harber, Kenneth Harwell, 1? i a 
Haynes, James H. Henry, Joe W. Henry, 


Jr., Jerome M. Hoffman, Ward Hudgins, 
George E. Johnson, Thomas F. Johns- 
ton, W. W. Kennerly, Sam D. Kirkland, 
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Noone, William J. Peeler, Dudley Por- 
ter, Jr., John A. Pritchett, William P. 
Puryear, Miller E. Queener, William T. 
Roper, Harry P. Rubert, Edward L. 
Rucks, R. Richard Russell, Paul H. 
Sanders, Val Sanford, James F. Schaeffer, 
Sam H. Seymour, Charles R. Sherman, 
Allen Shoffner, Leonard Sisk, Carl N. 
Stokes, W. Earl Swann, Bayard Tarpley, 
Alfred W. Taylor, Hillsman Taylor, Earl 
Thompson, Thomas F. Turley, Jr., Jesse 
M. Vineyard, William J. Wade, Abe D. 
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Joseph Vincent Anderson, William G. 
Anderson, Victor J. Ashe, Blackstone 
Drummond Ayres, Fred W. Bateman, 
W. Francis Binford, A. L. Bivins, David 
G. Blalock, Julian H. Blalock, James W. 
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I. Bowman, R. Houston Brett, John D. 
Butzner, Jr., L. Paul Byrne, Jerome P. 
Carr, II, James R. Caskie, William R. 
Cogar, Hyman J. Cohen, T. Stokeley 
Coleman, Frances Nelson Crenshaw, John 
A. Currie, Ted Dalton, James Charles 
Davie, Arthur B. Davies, III, Leonard 
H. Davis, Ernest H. Dervishian, Wil- 
liam P. Dickson, Jr., Arthur J. Dixon, 
Thomas W. Di Zerega, J. Elliott Dri- 
nard, William J. Driver, E. Waller Dud- 
ley, Thomas R. Dyson, J. Easley Ed- 
munds, Jr., James A. Eichner, J. Thomas 
Engleby, III, Ralph H. Ferrell, Jr., 
Charles E. Ford, James N. Garrett, 
George D. Gibson, Thomas C. Gordon, 
Jr., Oakley J. Graham, Jr., Porter R. 
Graves, Robert J. Habenicht, Channing 
M. Hall, Jr., Euell H. Hall, Lewis H. 
Hall, Jr., Lapsley W. Hamblen, Jr., 
William Palmer Hanson, W. Gibson 
Harris, Burr P. Harrison, Thomas P. 
Harwood, Jr., Robert J. Heberle, H. E. 
Hilton, Edward S. Hirschler, Charles N. 
Hulvey, Jr., George R. Humrickhouse, 
Eppa Hunton, IV, Joseph C. Hutcheson, 
George P. Hylton, Jr., James David 
Jones, Langhorne Jones, Thomas D. 
Jordan, Kathryn Joyce, John F. Kay, Jr., 
Shanley Keeter, James Keith, Herbert A. 
Kelley, Caldwell C. Kendrick, James E. 
Kilday, Benjamin T. Kinsey, Jr., Fred- 
erick P. Kopp, Casimir T. Krol, Samuel 
A. Kushner, W. E. Kyle, Charles W. 
Laughlin, Jacob H. Lavenstein, J. Ed- 
ward Lawler, A. Claiborne Leigh, Jay J. 
Levit, George B. Little, Robert Bruce 
MacFarlane, Henry C. Mackall, Robert 
R. MacMillan, John Cyril Malloy, Eu- 
gene R. Marable, Jr., Gustav B. Margraf, 
Robert Claudius Markham, Richard H. 
Marriott, Robert H. May, F. Sheild Mc- 
Candlish, Frank M. McCann, Gilbert 
McKown, Henry W. McLaughlin, Jr., 
Frank O. Meade, Benjamin W. Mears, 
James H. Michael, Jr., Waldo G. Miles, 
Alan S. Mirman, Richmond Moore, Jr., 
Samuel J. T. Moore, Jr., Leslie M. 
Mullins, William S. Mundy, Jr., Leo- 
nard G. Muse, Alexander W. Neal, Jr., 
Charles B. Oldfield, Franklin L. Orth, 
Lester S. Parsons, K. A. Pate, C. Ar- 
monde Paxson, James F. Pinkney, Frank 
H. Pitchford, W. C. Plunkett, R. Tyler 
Price, Franklin Pierce Pulley, III], Walter 
W. Regirer, W. Victor Richardson, R. 
Hugh Rudd, Jr., John B. Russell, Stan- 
ley E. Sacks, William R. Shands, Jr., Os- 
car Lane Shewmake, Richard W. Smith, 
Richard B. Spindle, III, William B 
Spong, Jr., C. E. Straight, Eugene P. 
Suttler, Frank Talbott, III, Tazewell 
Taylor, Jr., W. Hale Thompson, Harold 
I.. Townsend, Harry M. Ussery, Guil- 
ford Dudley Ware, Alexander Wellford, 
W. W. Wharton, C. Stuart Wheatley, 
R. M. F. Williams, Jr., Robert T. Wins- 
ton, Jr., Roland C. Woodward 


WEST VIRGINIA—Wood Bouldin, Jr. 


Ryan, R. 
Malcolm Williams, 


WISCONSIN—Robert E. Henke, Francis 
FE. Wilcox 

WYOMING-—Bruce P. Badley 
CANADA—Charles H. Grant, V. R. E. 


Perry 

CANAL ZONE—John O. Collins 
FORMOSA—Dr. Schobern Ju 
PHILIPPINES—Arturo A. Alafriz 


PUERTO RICO—Celestino Iriarte Miro, 
Oscar Castro Rivera 


VENEZUELA~—Robert T. 


Brinsmade 
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A Page of Late News at Press Tume 


A BALTIMORE MUNICIPAL COURT 
with eleven full-time judges appointed by 
the governor for ten-year terms will replace 
the present system of police and traffic courts 
if the voters next year approve a measure 
passed by this year’s legislature and signed 
April 7 by Governor Tawes. A bill to relieve 
the work load of the Court of Appeals died 
in the Senate judiciary committee and was 
referred back to the legislative council and 
the bar associations for more study. 


PRE-SENTENCE INVESTIGATIONS by 
probation officers in juvenile and felony cases 
are required under new Indiana legislation, 
and jurors’ mileage and per diem allowances 
are increased from 5 to 10 cents and from 
$5 to $7.50 respectively. 


JUROR COMPENSATION in Washing- 
ton was increased from $5 to $10 a day. A bill 
for a unified state-wide minor court system 
passed the house but died in the senate. 


IOWA’S JUDICIAL AMENDMENT has 
passed both houses, gone back to the senate 
for expected approval of a minor house 
amendment. See page 201 for further details. 


CONNECTICU T—A bill to make it a crime 
to hold a person in custody and deny him his 
right to consult an attorney has been intro- 
duced in the legislature. It is patterned after 
a law already in force in I[linois. 


THE NEBRASKA PLAN for judicial se- 
lection was killed by a 4-1 vote in judiciary 
committee, a member of the committee ex- 


plaining that the chief obstacle was the large 
amount of detail in the amendment which 
should have been left to implementing legis- 
lation. 


NEW IOWA LEGISLATION gives the 
supreme court judicial rule-making power, 
provides for a better method of selecting the 
chief justice; increases fees of court-appointed 
defense attorneys; and requires representa- 
tion by counsel in all felony cases before plea 
of guilty is made. 


NEW YORK’S YOUTH COURT ACT, 
enacted in 1956, has been postponed by the 
legislature for the third straight year. Oppo- 
sition to the law centers around its provisions 
for secrecy in connection with crimes of older 
youths. 


CONNECTICUT GOVERNOR  Ribicoff 
will have nominated 178 persons to judge- 
ships on live courts before May |, deadline 
for appointments requiring legislative con- 
firmation. 


OREGON JUDICIAL SELECTION  pro- 
posals introduced in the legislature as part 
of an extensive program drawn up by an 
interim committee, were tabled by the senate 
judiciary committee, which, however, gave 
approval to increasing the state supreme court 
from seven to nine judges. 


WISCONSIN—Bills introduced would make 
every lawyer a notary public, and would pet 
mit each supreme court justice to hire a law 
clerk at $6,000 a year. 
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One is inclined to have a feeling of futility 

as to the importance of endeavoring to 

improve the machinery used by judges and 

lawyers for correcting injustice in its retail 
form when wholesale injustice is spreading over half the civilized 
world. Perhaps we can overcome that feeling of futility by remembering 
that in each of the totalitarian states the exponents of force came 
to power by harping upon the failure of justice—judicial, social, 
and economic—in their countries. So long as the people of our nation 
know that the machinery of justice continues to function properly 
in each individual case, we need have no fear that our government 
or our civilization will fail from internal weakness or be over- 
come by external strength. 

DAVID A. SIMMONS 


President of the American Judicature 
Society, 1940-1945 
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